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STATEMENT OF THE CASE

On July 15, 2004, Ms. Dougherty timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Dougherty began working for the employer on June 1, 2002. She last worked on May 26, 2004. At that time, she normally worked 40 hours per week and earned $11.47-$14.87 per hour.

Ms. Dougherty filed a new claim for benefits on June 13, 2004.  The base period employer for that claim is Nenana City Public Schools.  Ms. Dougherty works for the school during the school term with a nine-month contract as open gym director, and in the summers as a temporary hire doing custodial work.

Ms. Dougherty’s mother, who lives in Texas, began having increased medical problems in March.  Ms. Dougherty took a leave of absence to visit her mother at that time, and made a decision to return to work for the remainder of the school term and quit her job when the term ended to live with, and care for, her mother.  Ms. Dougherty quit May 26, when school was out, and moved May 30.

Ms. Dougherty has two brothers, who each have their own businesses that require extensive traveling, and who each have families to care for.  One lives in California and the other in Florida.  A close friend was caring for Ms. Dougherty’s mother, until the level of care needed surpassed her ability to provide it.  Ms. Dougherty did not investigate the cost or availability of alternate, professional care.

Ms. Dougherty’s mother suffers from diabetes, severe sleep apnea, and memory loss associated with loss of sleep.  She needs assistance with her diet and medications, and transportation to doctor, training and clinic appointments.  At the time Ms. Dougherty moved to Texas, her mother needed assistance in learning how to hook herself up to the machine that monitors her nightly breathing.  Since Ms. Dougherty moved to Texas, her mother’s memory has improved due to getting more sleep, and she has learned how to hook herself up to her nightly monitor. 

Ms. Dougherty is having her mother’s condition reassessed by a doctor in September, and if she is able to look after herself at that time, Ms. Dougherty may return to Alaska. Ms. Dougherty has not looked for work since moving in with her mother because she has not wanted to leave her mother unattended.  

Ms. Dougherty quit her job because she did not know how long of a leave of absence she might need, and did not want to leave the employer without the ability to freely hire a new temporary custodian for the summer months.  The employer would have granted Ms. Dougherty a leave of absence from her position as open gym director at least until school resumed in the fall, had she requested one.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Good cause is established if a person leaves work to care for a member of a worker's immediate family, but only if “(t)he illness actually required the worker to be absent from work; and the worker was unable to obtain a leave of absence (or the nature of the illness was such that a leave of absence was impractical).” Hallum, Comm’r. Dec. 87H-UI-244, October 27, 1987. Lynch, Comm’r. Dec. 84H-UI-292, December 17, 1984. Further, the illness or disability must require close personal care during the worker's normal working hours, the worker must have a moral or legal obligation to provide the care, and there must be no other person or agency who may reasonably be delegated to provide the care. Przekop, Comm’r. Dec. 9229723, May 5, 1993.PRIVATE 

It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives. He need pursue only those that are reasonable. 

While Ms. Dougherty’s mother may have required her close personal care when she first moved to Texas, it has not been established that Ms. Dougherty explored all reasonable options to protect her employment before quitting her job.  Although she was the only family member who could personally provide care for her mother, she did not explore the possibility of professional care until such time as her mother could again care for herself.  Furthermore, Ms. Dougherty worked seasonally, and had the summers off.  There is no evidence within the record that Ms. Dougherty was required to work as a temporary custodian in order to retain her position as open gym director, and the employer testified it would have held Ms. Dougherty’s position open for her until school resumed in the fall.

Given the nature of care needed by Ms. Dougherty’s mother, it would have been reasonable for Ms. Dougherty to avail herself of a leave of absence to see what progress her mother might have made.  Her mother has in fact improved, and the possibility of Ms. Dougherty being able to return to Alaska in the fall is a real one.

Because Ms. Dougherty did not exhaust the reasonable alternatives of professional care or a leave of absence before quitting her job to care for her mother, she did not voluntarily leave with good cause.

It is the conclusion of the Appeal Tribunal that Ms. Dougherty voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on June 15, 2004 is AFFIRMED. Benefits are denied for the weeks ending May 29, 2004 through July 3, 2004. Ms. Dougherty’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

The pendant issues of Ms. Dougherty’s availability for work while caring for her mother and use of school wages between terms are REMANDED to the Juneau UI Call Center for determination.  

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 9, 2004.


Janne Carran


Hearing Officer

