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CASE HISTORY

The claimant timely appealed a July 14, 2004 determination that held the disqualifying provisions of AS 23.20.379 do apply to his separation from work. The issue is whether  Mr. Richardson was discharged for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Richardson began work for the employer on June 1, 2004, and his last day of work was June 22, 2004. He worked full-time as an apprentice carpenter, earning $22.48 per hour. He was scheduled for work from 7:00 a.m. to 3:30 p.m. Monday through Friday.

Mr. Richardson was absent from work on June 23, 2004. He and his fiancée had an argument, and it ended with his being locked out of their home without his cell phone, car keys, and wallet. Mr. Richardson did not have any friends who lived in the area of Anchorage where he lives. He spent the night in his car, which happened to be unlocked.

Mr. Richardson did not call his employer before work on June 23. He did not wish to ask any of his neighbors for the use their phone. He knows his neighbors only enough to say “hello” when he sees them. The store closest to Mr. Richardson’s home is a Williams Express gas station, located approximately one quarter of a mile away. 

Mr. Richardson did not wish to have to borrow a quarter to use the phone or ask if he could use the business phone. His only priority at the time was to get into his home and make amends with his fiancée.

Mr. Richardson called his employer around 1:30 p.m. on June 23 and left a message for his supervisor to call him back. He received no return phone call from his supervisor.

On June 24 at the beginning of his shift, Mr. Richardson’s employment was terminated due to his being a no-call/no-show on June 23, 2004. He did realize that being a no-call/no-show for work was grounds for termination. He admits being cautioned about several different things during his employment with Neeser.

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;

CONCLUSION

"The employer does have the right to set the parameters of the work…" In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In King, Comm’r Dec. 03 1060, August 25, 2003, with regard to absences, the Commissioner held in part:

The claimant did not make reasonable attempts to notify her employer of her absence in spite of clear instructions to do so. “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

Being absent from work for a very good reason can provide the compulsion necessary to establish just cause for the absence. In the instant case, on June 23, 2004, the claimant was absent from work because he had been locked out of his home without his car keys or wallet; he had no way to get to work. His situation may be considered compelling. However, as stated in Tolle and King, above, the worker must make a reasonable attempt to notify the employer of his absence. Was it reasonable for 

Mr. Richardson to wait until 1:30 p.m. to notify his employer of his circumstance? The Tribunal does not believe it was. Before his workday began, he could have made an effort to use a neighbor’s phone, even though he knew his neighbors only casually, or he could have walked to the nearest store and asked to use the phone.  

Mr. Richardson’s failure to timely notify his employer of his June 23 absence, as in the Tolle and King decisions, is considered work-connected misconduct. Consequently, the disqualifying provisions of AS 23.20.379 do apply in this separation, and benefits must be denied.

DECISION

The July 14, 2004 determination is AFFIRMED.  Benefits are denied for the week ending June 26, 2004 through the week ending July 31, 2004. His maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 

30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 12, 2004.
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