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CLAIMANT:
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DALE B HYLTON
BETHEL CITY OF



CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Dale B Hylton
Jane Nesser


Greg Sargeant

ESD APPEARANCES:
None

CASE HISTORY AND STATUTORY PROVISIONS

Mr. Hylton filed an appeal from a July 13, 2004 determination that denied him benefits based upon AS 23.20.379. The issue is whether the employer discharged Mr. Hylton for work-connected misconduct. 

The pertinent provisions of Alaska law are; AS 23.20.379
;            8 AAC 85.095
.

FINDINGS OF FACT
Mr. Hylton began work for this employer in January 2004. His last day of work was June 24, 2004. Mr. Hylton worked as a duster/mechanic. The work was located in Bethel, Alaska. 

Mr. Hylton was terminated before the expiration of his six-month probation. Mr. Hylton was apparently terminated for use of company equipment on his own time and unauthorized overtime. 

Mr. Hylton had been authorized to remove vehicles and other trashed equipment from the streets of Bethel. Although the items were designated to be removed, because of budget constraints,     Mr. Hylton’s department was unable to get the work done during regular working hours. Overtime was not authorized. 

Mr. Hylton took it upon himself to remove the vehicles and other equipment on his own time. He used city equipment to do this. The vehicles required processing before they were taken to the dump. Mr. Hylton brought some vehicles back to the shop. Thus,  his activity was detected. Mr. Hylton contended his immediate supervisor knew he was doing the work on his own time and using city equipment. Mr. Hylton pointed out that he did not request any pay for this work including overtime pay, and did not in any way personally benefit from his action.

Ultimately, the employer terminated Mr. Hylton at the end of his probation period without explanation. Mr. Hylton spoke to his union shop steward and was told that the employer could dismiss him with any reason within the six-month probation period.

CONCLUSION

Insufficient evidence has been presented to prove Mr. Hylton, who was discharged at the end of his probationary period, was discharged for work-connected misconduct. His actions were not against the best interests of the employer. A disqualification is not in order.



DECISION
The notice of determination issued in this matter on July 13, 2004 is REVERSED. Mr. Hylton is allowed unemployment insurance benefits under AS 23.20.379 for the weeks ending July 3, 2004 through August 7, 2004. Mr. Hylton 's benefits are not reduced by three weeks. The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 13, 2004.








Michael Swanson







Hearing Officer

� AS 23.20.379.  


An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker





was discharged for misconduct connected with the insured worker’s work.








� 8 AAC 85.095. 





(d)	“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means





A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.











