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CASE HISTORY

The claimant appealed A July 1, 2004 determination addressing an overpayment liability and an overpayment liability waiver issued under AS 23.20.390 and the underlying disqualification issued under AS 23.20.378(c) that denied benefits while the claimant attended school in pursuit of an academic education.

The issues to be addressed are whether benefits should be disqualified while the claimant attends school, whether the claimant should be held liable to repay overpaid benefits, and whether the claimant can be held eligible for a waiver of overpayment liability.


FINDINGS OF FACT
From May 28, 2004 through June 6, 2004, Ms. Hardham worked as a part-time sales person at the Alaska Natural History Association. She earned $10 per hour. She asked for a schedule change to accommodate a lunch break, which was denied, and was subsequently dismissed from that job. She worked only on Friday, Saturday, and Sunday. Ms. Hardham’s usual occupation is teaching.

The hearing documents show Ms. Hardham established an unemployment insurance benefit year beginning date effective September 28, 2003. Ms. Hardham’s unemployment insurance weekly benefit amount based on that benefit year is $104. 

On June 7, 2004, Ms. Hardham started summer classes at the University of Alaska Anchorage (UAA) to renew her teaching certificate, which expires in February 2005. Her classes ended June 17, 2004. She plans to return to substitute teaching in the autumn.

Ms. Hardham took Study Skills on June 7 and June 8 from 8:00 a.m. to 4:00 p.m. for approximately eight hours of class attendance each day. She took Larsen Math on 

June 9 and June 10 from 8:00 a.m. to 4:00 p.m. for approximately eight hours of class attendance each day. Music Technology and Missing Skills classes were taken on June 14 and 15 and on June 16 and June 17, respectively. The class hours were 8:00 a.m. to 4:00 p.m. for approximately eight hours of class attendance on each day. Her total weekly class attendance was approximately 32 hours. Each class was worth one hour of academic credit.

In the June 30, 2004 determination regarding Ms. Hardham’s school attendance, the call center concluded Ms. Hardham was ineligible for benefits because she was enrolled in a course of study providing academic instruction of 10 or more credit hours per week or the equivalent. She has not worked full-time while also attending full-time school and would not have been able to do so in June 2004 due to personal reasons.

Ms. Hardham feels that the Employment Security Division should reimburse her for the funds she paid to take these classes and pay her benefits while taking the classes for several reasons: 1) she was unable to obtain a student loan for the four credits she attended; 2) she could not get funding through vocational rehabilitation; 3) she is not eligible for other funding because of her past education and current educational level (Masters Degree); and 4) she has only one occupation (teaching) available to her. 

On April 21, 2004, the call center issued a determination under AS 23.20.381(e)(i) holding Ms. Hardham ineligible to receive benefits while on spring break from her Anchorage School District substitute teaching position. The call center issued the determination after Ms. Hardham provided the call center with accurate information regarding the spring break. This is the event that caused the overpayment of benefits. Ms. Hardham testified that she cashed the check because she needed money for food and gasoline.

On April 21, 2004, the unemployment insurance Benefit Payment Control (BPC) section issued an overpayment determination. The determination held Ms. Hardham liable under AS 23.20.390 to repay $104 for the week ending March 27, 2004.

On June 2, 2004, BPC sent Ms. Hardham an application for a waiver of overpayment liability. Overpayment determinations of liability become final unless an appeal is filed within 30 days after the date the determination is issued or mailed to a claimant. 

Although BPC processed the application, Ms. Hardham did not request the waiver within 30 days after the April 21 overpayment liability determination date.

On July 1, 2004, BPC issued a determination under AS 23.20.390 that denied Ms. Hardham’s request for a waiver of overpayment liability. The determination states that Ms. Hardham failed to show that the repayment of the debt would cause her a financial hardship. She testified that she did not fill out the form because she could not quickly locate all of the requested data. She did not call to ask for an extension, as she feels she is “really cynical” right now.

On July 19, 2004, Ms. Hardham filed a telephonic appeal against the determinations denying benefits, establishing overpayments, and denying a waiver of overpayment liability. 

Ms. Hardham is a single person with a total monthly retirement income of $850.  She is currently unemployed.

Ms. Hardham’s monthly basic living expenses are: rent $950; food $200; utilities $170; vehicle gas $70; vehicle insurance $100; vehicle payment $440. Other essential expenses include a credit card payment totaling $20.00 to 30.00 per month. She is often behind on her utility bills and was recently threatened with the cutting off of her electricity. 

Ms. Hardham estimates that she owes many thousands of dollars on credit cards on which she makes no payment. She used those credit cards to cover the monetary shortfall between her monthly living expenses and her monthly income. She also has some outstanding debts totaling $575 for medical and dental procedures, which she feels she is unable to pay. Her vehicle payment is currently three months behind, and she is facing repossession of the vehicle within a few days. Ms. Hardham has an old truck to use if her current vehicle is repossessed. She has also “pawned” some items in order to pay her monthly expenses.

At the time of the hearing, Ms. Hardham had approximately $6 in her checking account, no money in her savings account, and $15 available on her credit card. She had less than $2 in cash on her person. She has no stores of food and relies on friends to help her in this area.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1)
"pursuing an academic education" means attending an

 established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;

(2) 
"school" includes primary schools, secondary schools,

and institutions of higher education.

AS 23.20.390 provides, in part:

(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(b)
The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled. The amount, if not previously collected, shall be deducted from future benefits payable to the individual. However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.

8 AAC 85.220 provides:

(a)
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment. An individual may request a waiver within 30 days after the date on which the determination of liability becomes final. The director may extend this period if the request is delayed by circumstances beyond the individual's control.

(b)
The director shall waive repayment of an overpayment of benefits to an individual under AS 23.20.390 if

(1)
the individual has died or received the benefits in good faith;

(2)
repayment would be against equity and good conscience; and

(3)
the request for a waiver meets the requirements of this section.

(c)
Benefits have been received in good faith if the overpayment was received without fault by the individual, and the individual did not have the capacity to recognize that he or she was incorrectly overpaid. Benefits have not been received in good faith if the individual

(1)
negligently reports or fails to report information, which results in the overpayment; or

(2)
knew or should have known that the individual was not lawfully entitled to receive the benefits.

(d)
Repayment of an overpayment is against equity and good conscience if

(1)
repayment in 12 consecutive monthly installments would cause great hardship to the individual, considering the current and potential income and other financial resources available to the individual and the individual's family;

(2)
the overpayment resulted from a decision of the department or a court overturning a determination of eligibility made at any level of appeal, and the individual did not withhold or conceal pertinent information on any claim for benefits or in any investigation or proceeding;

(3)
the individual received the overpaid benefits by relying on clearly incorrect advice, given to the individual by the division or an employment security agency of another state, which the individual could not recognize as incorrect; or

(4) the overpayment cannot be waived under (1) - (3) of this subsection, but the department determines that recovery would be injurious to the individual after consideration of the standards in 

(1)-(3) of this subsection, and any extraordinary circumstances.

(e)
A waiver of repayment of the overpayment will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact.

(f)
The director may waive a portion of an overpayment if recovery of the full amount would be against equity and good conscience under (d) of this section.

(g)
The director shall not waive an overpayment if waiving the overpayment would cause the individual to receive more than the individual's maximum weekly benefit amount or maximum entitlement of benefits.

(h)
To recover an overpayment established under AS 23.20.390 , the director shall deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered. Upon the request of the individual, the director shall reduce the deduction to 50 percent of the full weekly benefit amount if

(1)
the individual received the overpaid benefits in good faith as described in (c) of this section;

(2)
sufficient benefits are available to the individual when the overpayment liability is established to allow recovery of the overpayment at a rate of 50 percent of the full weekly benefit amount; and

(3)
the amount of the overpayment is greater than two times the full weekly benefit amount.

(i)
The director shall waive the uncollected portion of a penalty imposed under AS 23.20.390 (f) if the individual repays the outstanding balance of all overpaid benefits on all benefit claims within 120 days after the penalty determination becomes final. Waiver of a penalty imposed under AS 23.20.390 (f) does not waive a liability under AS 23.20.390(a) for benefits improperly paid.

(j)
For the purposes of this section,

(1)
"family" includes all persons living in a single residence who are related to each other by blood, marriage, or adoption, including stepchildren and stepparents; however, it does not include an individual aged 18 or older who receives less than 50 percent of support from the family and who is not the principal earner or the spouse of the principal earner of the family;

(2)
"financial resources" includes assets, such as stocks, bonds, interest in mutual funds, cash, and credit union or savings accounts; "financial resources" does not include an individual's home or furnishings, automobiles needed for transportation, clothing, or tools of the trade; 

(3)
"great hardship" means in individual's inability to obtain minimal necessities of food, medical care, and shelter for the individual or the individual's family for at least 30 days within a period of 90 days after the date of the waiver request;

(4)
"full weekly benefit amount" means

(A)
the weekly benefit amount as set out in

 AS 23.20.350(d); plus

(B)
the allowance for dependents, if the

individual receives one under AS 23.20.350(f); less

(C)
amounts deductible under AS 23.20.360,

 23.20.362, and 8 AAC 85.140;

(5)
"income" includes income from all sources,

 including benefits under AS 23.20.

CONCLUSION

Under AS 23.20.378(c), a claimant pursuing an academic education consisting of at least 10 credits hours of instruction, or the equivalent, is denied benefits unless the claimant qualifies for an exemption. A claimant must satisfy all the exemption requirements of AS 23.20.378(c) to escape disqualification. Ms. Hardham’s last job before attending UAA summer classes did not end because she was laid off. That alone disqualifies her for an exemption. She also fails to establish a history of working at least 30 hours per week for a significant portion of the time in which she pursued an academic education. Unfortunately, the regulation makes no provision to allow those students without other means to pay for her classes other than through her own funds to be allowed benefits during their school attendance. Therefore, she must be denied benefits beginning with the week ending June 12, 2004 through the week ending June 19, 2004.

Ms. Hardham received $104.00 in benefits for the week ending March 27, 2004. Under AS 23.20.390(a), she is liable for that $104.00 overpayment.

Ms. Hardham’s basic living and essential monthly expenses greatly exceed her monthly income. Her cash on hand is essentially non-existent to apply to these expenses. Ms. Hardham has shown that the repayment of the $104.00 would be a financial hardship for her. 

Under AS 23.20.390(b), repayment of the $104.00 overpayment would be against equity and good conscience. Ms. Hardham’s liability for the $104.00 overpayment will be waived.

DECISION
The June 30, 2004 determination is AFFIRMED. Under AS 23.20.378(c), Ms. Hardham is denied benefits beginning with the week ending June 12, 2004 through the week ending June 19, 2004.

The overpayment liability determination issued April 21, 2004 is AFFIRMED. Under 

AS 23.20.390(a), Ms. Hardham is held liable for $104 in overpaid benefits.

The July 1, 2004 overpayment liability waiver determination is REVERSED. Under 

AS 23.20.390(b), Ms. Hardham’s liability to repay the $104 overpayment is waived. The waiver is granted.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 

30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 18, 2004.
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Hearing Officer

