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CASE HISTORY

Mr. Dial timely appealed a determination issued on July 15, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Dial worked for Doyon/Universal Services J/V during the period October 2001 through June 14, 2004. He earned approximately $19 per hour for full-time work as a security guard at pump station 6. 

Mr. Dial quit effective June 29. He worked two weeks on/two weeks off.

On June 29, Mr. Dial was on an Alaska Airlines plane at the Anchorage airport ready to fly to Fairbanks to catch a truck to pump 6. The plane had a malfunction and there was smoke in Fairbanks. Mr. Dial opted to get off the plane and went to catch the crew change plane (operated by Era). That plane was not going to make it to Prospect Creek, via Fairbanks, due to smoke. Mr. Dial attempted to find out if the roads were closed but no one knew for sure.

Mr. Dial contacted the opposite shift supervisor, Mr. Atkins, on site and advised of the situation. Mr. Atkins was flippant and sounded taunting when he told Mr. Dial it was his responsibility to get to Fairbanks. 

Mr. Dial opted to quit. He felt there were a number of things that had happened in recent months that gave him cause to quit when he did. Mr. Atkins had not been flippant before June 29.

In late March, Mr. Dial informed his shift supervisor (Mr. Ford) that he might need some time off work to care for his wife who was getting ready to undergo medical treatment through her oncologist. He hoped to find work closer to home by October. Mr. Dial wanted the information to remain confidential but later learned the office staff knew of his wife’s condition. He did not elaborate on how this affected his ability to continue to work.

Mr. Atkins did not directly supervise Mr. Dial, but he was training Mr. Ford. Mr. Atkins had indicated that all guards would have to check the bridge alarms even if the weather dropped below 45 degrees below zero, which was against policy. Mr. Ford advised his employees they did not have to do anything they felt unsafe. 

Mr. Dial was never required to go outside when it dropped below 45 degrees below zero unless it was an emergency.

The employer required staff to be on the on-call list for several months at a time. If called while on R&R, no overtime pay would be afforded. Only overtime required by law would be paid. Mr. Dial had not been on the on-call list but was scheduled for it at some point after the date he quit.

Mr. Dial typically worked nights. He was put on days effective 

June 29. He was given sufficient notice. It caused Mr. Dial a hardship because his wife, who still worked, would not be able to pick him up when he returned to town from his R&R. The couple have two cars. Mr. Dial does not know if the employer reimbursed for airport parking.

Several weeks or a month before quitting, Mr. Dial complained about a mask test that he felt was unsafe. The complaint resulted in the workers not being able to work on “tucker training.” Mr. Dial felt the employer was mad at him because of the complaint.

The employer has a written policy regarding working conditions and employee rights. Mr. Dial was aware of that policy and knew that Doyon followed its policies. He did not file a grievance or complain about Mr. Atkins to the human resources office before he quit. Mr. Dial feels that if he had it would have made working conditions tougher. 

The employer’s policy also provided for leave under the Family Medical Leave Act. Mr. Dial did not make such request.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The record fails to support the conclusion that Mr. Dial was subjected to hostility, abuse, or unreasonable discrimination. While Mr. Atkins may have been flippant, it was the only time he acted that way. 

The other incidents that Mr. Dial described in the hearing had no direct affect on Mr. Dial other than the shift change. The employer is not required to pay overtime unless hours exceed eight in a single day or forty in a workweek. Mr. Dial was never asked to perform work that may have been dangerous to his health of safety.

Finally, in Craig, Comm'r Decision No. 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:PRIVATE 

Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan‑Wingate, Comm'r Rev. No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Rev. No. 84H‑UI‑343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving….

Mr. Dial had access to a grievance procedure. While he may have believed it would have caused further problems, that has not been shown to be a fact. Further, Mr. Dial did not even work with 

Mr. Atkins; his dealings with Mr. Atkins were limited to shift changes.

The employer had the ability to afford Mr. Dial a leave of absence if he had needed it to tend to his wife. That step was never taken.

Based on the above, Mr. Dial did not have good cause to leave his employment when he did.

DECISION
The determination issued on July 15, 2004 is AFFIRMED. Benefits are denied for the weeks ending July 3, 2004 through August 7, 2004. 

Mr. Dial’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 12, 2004.
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