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STATEMENT OF THE CASE

On July 16, 2004, Mr. Peter timely appealed a notice of determination that reduced his benefits under AS 23.20.360, and denied his benefits under AS 23.20.387. He was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Peter

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Peter filed a new claim for unemployment benefits on July 6, 2003. The Employment Security Division (“the Division”) determined that he was eligible to receive $222.00 in weekly benefits. Mr. Peter subsequently filed claims for various weeks thereafter. He has filed for six previous benefit years for which the Division determined that he was eligible to receive benefits. He had filed for and received benefits on those claims as well. The weeks at issue in this matter include the weeks ending August 3, 2003 through February 14, 2004.

Each time he filed a new claim, Mr. Peter received a claimant information handbook, summarizing the unemployment insurance program, and detailing the eligibility requirements. One of those requirements is that a person must report all work and earnings. The handbook defines “work” as “anything you do for wages, self employment and full time volunteer activities during the seven days of the week you claim.” 

Mr. Peter began working, in Ft. Yukon, for Frontier Flying Service, Inc. (“Frontier”) on June 4, 2003. He last worked for them in August 2004. He “turned around” planes. Frontier provides freight and passenger service to Ft. Yukon on a regular schedule. Normally, there would be two flights daily on Mondays through Fridays, and one flight on Sunday. Mr. Peter was scheduled to meet only the flights that arrived in the evening on Sundays through Fridays. Mr. Peter would meet the plane, load and off-load passengers and freight, and complete the flight manifest. For this, he was paid $20.00 per plane turned.

Exhibit 8 is a copy of a Wage Earnings Audit form. The form was mailed to Frontier by the Division. The form requests that Frontier provide dates of employment, rate of pay, and a daily breakout of the days and hours worked. It covers the months of July through December 2003. It was completed by a Debbie Gonzalez, Payroll Accountant, on March 18, 2004. Ms. Gonzalez provided only the gross wages paid to Mr. Peter each month.

Exhibit 9 is a report of work and earnings for the months of January and February 2004. She completed this on June 1, 2004. On this form, Ms. Gonzalez again provided only the gross amount paid to Mr. Peter each month. She also provided the number of flights turned by Mr. Peter during the months of January and February 2004. 

Exhibits 10, 11, and 12 are copies of wage earnings statements for the pay periods beginning September 1, 2003 through the pay period ending February 29, 2004. Each of these statements includes the number of flights turned for the pay period.

Exhibits 45 through 59 are copies of the weekly claim certifications filed by Mr. Peter for the weeks ending August 9, 2003 through February 14, 2004. He filed these using VICTOR, the Division’s automated telephonic claim filing system.

On each of the claims, the question is asked, “Did you work for an employer, or were you self employed.” In those cases where Mr. Peter answered that he had worked, VICTOR then asks for the amount of earnings, and Mr. Peter responded with the requested information. In those cases where Mr. Peter answered that he had not worked, VICTOR did not ask about earnings.

On some of the weeks filed, Mr. Peter reported earnings of between $20.00 and $80.00. On ten of the weeks, Mr. Peter reported no work or earnings.

Mr. Peter agrees that the monthly amount of earnings as reported by Frontier is correct. A truck is needed to do his job; however, his truck was not running from October through April. Per the agreement of employment with Frontier, he was responsible, however he did it, for getting the work done. Therefore, he asked friends to turn the planes for him, and agreed to pay them cash. Exhibit 62 is a letter from Arlene Joseph in which she confirms that she turned planes for him from October through December and that he paid her in cash. He did not report earnings for the weeks ending October 4 through November 22 because these are weeks during which his truck was not running. It is not known why he then reported earnings in the months of December, January, and February. Mr. Peter also feels that in some of the weeks there were planes that had not landed due to weather or for other reasons.

Because Frontier had not submitted a daily breakdown of the work and earnings for Mr. Peter, Mr. Schwanke, fraud investigator, took the number of flights turned each month as shown on the payroll statements and evenly divided them amongst the applicable weeks.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination.” Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska, 1993).

Wages earned and hours worked are material to a claim for unemployment insurance benefits. Under AS 23.20.360, wages earned must be deducted from the benefit amount according to the formula found within the statute. Thus, the amount that a person earns directly affects a claimant’s right to benefits. Mr. Peter falsely certified that he either did not work or earn wages or underreported his work and earnings during the weeks in question. Frontier paid Mr. Peter each month by check. It is not credible that he did not know that he was receiving wages.

In a prior decision, the department held that the falsification of the claim itself raises a presumption of intent.


A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.

There is no question but that the "claim instrument has been falsified.” Mr. Peter reported incorrect information. There is, therefore, a presumption that Mr. Peter intended to falsely certify to his work and earnings. The burden now shifts to him to establish that there was no intent to defraud. Intent must be established based on a “preponderance of the evidence.”


The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Morrison, Comm’r. Dec. 85H-UI-369, January 31, 1986, citing Sherling v. Kilgore, 599 P.2d 1352 (WY 1979).

When a person files, VICTOR asks if the person has worked. Work is defined in the claimant information handbook as anything a person does for an employer. More properly, a person is employed who is performing a service. “Service” is defined as a “relationship . . . where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense.’ In re Alaska SST, Commissioner Decision 77T-9, 1C Unemp. Ins. Rptr. (CCH) ¶ 8097.19 (AK 1978).” Cited in Wrangell Mental Health Services, Inc., Comm'r Dec. 94H‑TAX‑004, June 9, 1994.

Mr. Peter, when he entered into an agreement with Frontier, was bound to accomplish certain work and labor objectives for Frontier, i.e., to turn aircraft. For this service, he received recompense. During October through December, he, in effect, hired an employee to do the service for him, but that, in itself is a service. He was ensuring that the job that he was hired to do was being done. He still received wages during that period.

Mr. Peter struck the Tribunal as a well-educated person. It is simply not credible that he would not understand that he was either performing a service or receiving wages. Even if he did not understand that he was performing a service (VICTOR only asks if a person “worked,” and Mr. Peter did not do anything physical for the company), he could not reasonably understand that he had not received wages. Mr. Peter has filed for benefits for several years and it is clear that he knew he was to report wages. The reasonable person would have attempted to clarify the reporting requirements with the Division. However, for reasons set forth below, it is not possible for the Tribunal to determine if Mr. Peter committed fraud, and, if so, for which weeks.

As to the weeks in which Mr. Peter did report that he had worked and had earned wages, the record is not clear how much he had worked each week. The investigator merely took the total flights served and averaged that number out over the month, assigning the same number of flights to each week. This does not serve to find a person to have committed fraud for each week, particularly when a person is paid on a “piece rate” basis.

Mr. Peter contests the number of flights he handled each month, believing that, in some cases, flights may not have come in. The claimant had copies of the manifests, but was unable to locate those. It is doubtful that Frontier would have the same problem.

The Division found that Mr. Peter did not commit fraud in all of the weeks in question. It is possible, on examination of the records, that there are other weeks for which the Division may find that Mr. Peter had not committed fraud.

Mr. Peter has contested the number of flights handled per week. That information is available from Frontier. Therefore, this matter must be remanded to the Division to obtain those records and determine the actual number of flights handled by Mr. Peter or his “employee” each week of Mr. Peter’s employment that is in issue. The Division must then issue a new determination of eligibility and liability.

DECISION

The notice of determination and determination of liability issued in this matter on June 23, 2004 is REMANDED for further investigation and redetermination as outlined above.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 17, 2004.


Dan A. Kassner


Hearing Officer

