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CASE HISTORY

Mr. Bush appealed a determination issued on July 13, 2004 that denied him benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Bush worked for the employer as a sales associate. The work was located in Anchorage, Alaska. 

In preparation for an audit, an inspection of the store “laptop log” was made. After a sale is made and passed through the register, the register number and receipt number are to be entered by the salesman into the log. 

After inspecting the log, it was determined that six or seven such entries into the log by Mr. Bush had no relation to the actual sales data and had to have been fabricated by him. For example on April 28, 2004 an entry was made for a laptop sale on register 3 with receipt number 1860, a number that was virtually impossibly large. 

Mr. Davis, manager of retail sales for the store, testified that Mr. Bush had received two “coachings” within the last few months, one for failing to provide customer service and the other for antagonizing a coworker.

At the hearing, Mr. Bush noted that he had been an employee for nearly two years and had no previous related problems. He asked why a problem occurring in April was not brought to his attention sooner, and added that he must have written the numbers down in haste. 

Mr. Bush roughly estimated that since January 2004 he had sold perhaps 500-600 laptop computers. Both parties testified that the pertinent information was clearly on the sales receipt.

Mr. Davis testified that Mr. Bush was terminated for falsifying company information. Mr. Bush believed he was terminated so that he would not get his two weeks vacation.     

Mr. Bush also noted that the company policy regarding falsifying  company information was not provided at the hearing. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 140.2 is pertinent to this case and states, in part, as follows:

A. General






Although any falsehood may be ethically wrong, not every falsehood is misconduct in connection with the work.  To be misconduct, the falsehood must affect some aspect of the work or work situation and must harm the employer's interest or breach an obligation to the employer.


In addition, willful falsification must be distinguished from inadvertent misrepresentation.  A worker may make a wrong statement that is not misconduct, even though the employer's interest is injured.  For example, a commission salesman may inflate a sales total by a simple error in addition.  Only if the worker's action is willful is it misconduct…

While a worker who willfully falsifies a material and reasonable request for information on a work application is guilty of misconduct in connection with his work, willful falsification must be distinguished from inadvertent misrepresentation.  ESD Benefit Policy Manual, MC 140.2-1.  

Sales information was required to be recorded by a sales associate into a log. Mr. Bush knew the correct procedure. On several occasions the information proved to have been so inaccurate as to lead the employer to conclude it had been falsified and then to terminate Mr. Bush for his actions.
If his termination had been as the result of one or perhaps two instances of incorrect information this Appeals Tribunal would conclude, as Mr. Bush alleged, that it was a matter of haste. 

Six or seven instances show a pattern of conduct that clearly places no value on supplying the correct information. Furthermore, an employee does not need to be forewarned that such conduct might lead to termination—it should be well-understand that providing misinformation is against the best interests of the employer and endangers a person’s employment. 

This Appeals Tribunal concludes Mr. Bush was terminated for reasons that have been proven to be work-connected misconduct. 

DECISION

The July 13, 2004 determination is AFFIRMED.  Mr. Bush is denied benefits beginning with the week ending July 3, 2004 through the week ending August 7, 2004. His maximum payable benefits are reduced by three weeks and he may be ineligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 19, 2004.


Michael Swanson


Hearing Officer

