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CASE HISTORY

The claimant, Mr. Lewis, took an appeal from a determination dated July 20, 2004 that denied him benefits under AS 23.20.379. The issue is whether the claimant was discharged for work connected misconduct.


FINDINGS OF FACT
Mr. Lewis worked as a heavy equipment operator at the Red Dog mine. He began this work in June 2002. His last day of work was June 30, 2004.

On that day it is alleged that he was observed speeding in his haul truck, running a red light, and passing other trucks.

Mr. Lewis testified that he had radio permission to pass other slower trucks on the road; that he made a rolling stop at the intersection to the haul road, and that every other truck driver did the same because of the clear view in every direction; and that he was not speeding because he couldn’t even get the vehicle out of 6th gear when loaded. Maximum speed for this vehicle under these conditions was 30 miles per hour which is within the speed limit.

Mr. Lewis further believed his termination was connected to a separate incident a month earlier in which he was cautioned that harassment in the workplace would not be tolerated. Mr. Lewis was having an ongoing dispute with his cousin. He asserted that he had avoided confrontation at every opportunity.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

In Mendonsa, Comm'r Decision Docket No. 04 0577, June 8, 2004, the Commissioner states in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

Mr. Lewis was terminated for alleged speeding and other related driving problems. Mr. Lewis swore under oath that he was not speeding, that he passed with permission, and that rolling stops were common at the intersection to the haul road. Applying the Mendonsa decision to this case this Appeals Tribunal holds the allegations leading to Mr. Lewis’ termination have not been sufficiently established to prove misconduct.

This Appeals Tribunal holds that, for unemployment insurance purposes, Mr. Lewis was not discharged from his work for work-connected misconduct. 

DECISION
The July 20, 2004 determination is REVERSED.  Mr. Lewis is allowed benefits beginning with the week ending July 10, 2004 through the week ending August 14, 2004. His maximum payable benefits are not reduced by three times his weekly benefit amount and he may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 19, 2004. 
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Hearing Officer

