GLASOE, Molly
04 1537
Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  04 1537    Hearing Date:  August 17, 2004

CLAIMANT:
EMPLOYER:
MOLLY GLASOE
ANCHORAGE MEDIA

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Molly Glasoe
Kim Shuck


Lara Sandvik


ESD APPEARANCES:
None

CASE HISTORY

Ms. Glasoe timely appealed a determination issued on July 22, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Glasoe last worked for Anchorage Media during the period September 2000 through July 8, 2004. She earned a commission on sales for full-time work as an account executive. Ms. Glasoe was discharged effective July 8, 2004 for attitude problems.

During the last several years of Ms. Glasoe’s employment, the general sales manager, Ms. Shuck, noticed that Ms. Glasoe was either unhappy in her position because she constantly questioned authority on decisions, or argued or did not get along with some coworkers. In January 2004, Ms. Glasoe’s performance evaluation indicated that she needed improvement in being a team player by having less conflict and a less negative tone (Exhibit 11, page 4).

In February 2004, Ms. Glasoe was counseled regarding disrespect toward others as well as her supervisor. She was told that she could not continue to exhibit that type of behavior. Ms. Glasoe indicated she would take whatever steps she needed to improve. She went to her physician who prescribed hormone medications and an anti-depressant. 

In April 2004, Ms. Glasoe used the “f” word after reading an Email about jury duty. She did not direct the statement toward anyone. After Ms. Glasoe was counseled, she did not use profanity again in the work place.

During a sales meeting in May 2004, Ms. Glasoe got excited about a promotion being given by another worker (Bev, a 10-year employee) and interrupted her by saying, “That is so cool.” Bev told her to shut up and that she was rude. The general manager, Scott, was conducting the meeting and told both women to knock it off. Scott later apologized to Ms. Glasoe, and  she apologized to Scott. She agreed to work on the problem between her and Bev.

In June, Ms. Shuck was advised that the on-going problem between Bev and Ms. Glasoe continued. Ms. Shuck and Scott made the decision to separate the two, although Ms. Glasoe had advised management that they had “made up.”

The incident that led to Ms. Glasoe’s discharge involved an exchange of words between Ms. Glasoe and Bev on July 7. Ms. Glasoe had wanted to get information regarding a promotion that involved two clients--one of Ms. Glasoe’s and one of Bev’s. When Ms. Glasoe asked for information Bev responded she did not have it. Ms. Glasoe responded with, “You probably wouldn’t give it to me anyway.” Bev then walked out but returned and told Ms. Glasoe if she wanted to work on the banners for the promotion that would be okay. They agreed to meet that night at the promotion location. Ms. Glasoe saw Bev go to Scott’s office and shut the door.

Later that evening, Ms. Glasoe met Bev and they agreed to work things out. Before meeting with Bev, Ms. Glasoe had also spoken to Scott and told him that she wanted him to mediate between Bev and her because she did not think she could “hold it in much longer.” The request, as others in the past, was denied. The next day, 

Ms. Glasoe was discharged because Scott and Ms. Shuck agreed that the tension and frustration exhibited by Ms. Glasoe and Bev was not going to improve.

The employer believed that Ms. Glasoe was aware her job was in jeopardy. Ms. Glasoe did not know her job was in jeopardy. The employer admits that Ms. Glasoe was not specifically told she would no longer be employed if she did not get along with Bev.

Ms. Glasoe admits that her tone of voice can sound aggressive at times. She wanted Ms. Shuck to point out those times as they occurred so she could work on it. Ms. Glasoe’s physician indicated that pain could cause short temper and snappy remarks from an individual. Ms. Glasoe had pain in her back due to a bulge in her L4 and L5 discs.

Ms. Sandvik, human resources, had received complaints about 

Ms. Glasoe from other employees off and on throughout Ms. Glasoe’s employment. No specifics were provided and Ms. Glasoe was not told of those complaints.

Ms. Shuck was tired of Ms. Glasoe continually questioning the decisions of management. Ms. Glasoe did not stop questioning 

Ms. Shuck’s decisions as she would put her concerns to her supervisor in another form. 

Exhibits 20 and 21 are character letters of reference from former coworkers of Ms. Glasoe while working at Anchorage Media. The employer admits that Ms. Glasoe was a top producer of sales. The only reason for her discharge was because of the “challenges” she caused management. The employer also admits that both Bev and 

Ms. Glasoe had personal changes in their lives although they did not know the specifics.

Ms. Glasoe characterized her working relationship with Bev was like sisters who fought and made up on a regular basis. Ms. Glasoe believed that overall she and Bev worked well together. She assisted Bev with “copy,” commercials, and promotions.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Ms. Glasoe has an assertive personality that does not mix well with some personalities. There is no evidence that Ms. Glasoe was hostile, made it difficult for others to do their work, or endangered the safety of others. While the Tribunal does not condone subordinate employees questioning the actions of their managers, Ms. Glasoe was primarily discharged because of the on again, off again tension between Bev and her.

The employer has failed to show that problems existed between 

Ms. Glasoe and other workers. Hearsay evidence is insufficient to overcome direct, sworn testimony (Rednal, Comm'r Dec. 86H-UI-213, 8/25/86). Ms. Glasoe’s character reference statements rebutted the employer’s hearsay testimony that other employees had complained. The employer has not met its burden to show that Ms. Glasoe was causing problems with her coworkers.

The final incident involved Ms. Glasoe and Bev. The Tribunal believes Ms. Glasoe’s request for mediation to be a viable request. Management had not gotten the two women together with a mediator; maybe if that had happened the two would have been able to better understand and work with one another.

Finally, Ms. Glasoe’s medical condition that required the use of hormone and anti-depressant medications may have contributed to the apparent disruptions. It is not clear from the record that once 

Ms. Glasoe asked Ms. Shuck to point out times when her tone of voice needed to be corrected whether that ever occurred. 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Based on the above and giving Ms. Glasoe the benefit of the doubt in this matter, misconduct connected with the work, as it is defined for unemployment insurance purposes, has not been shown.

DECISION
The determination issued on July 22, 2004 is REVERSED. Benefits are allowed for the weeks ending July 17, 2004 through August 21, 2004 if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 19, 2004.
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