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CASE HISTORY

The claimant timely appealed a July 7, 2004 determination that held the disqualifying provisions of AS 23.20.379 do apply to her separation from work. The issue is whether the claimant voluntarily quit her job without good cause.


FINDINGS OF FACT

Ms. Ashton began working for the employer on September 12, 2003, and her last day of work was May 6, 2004. Ms. Ashton worked as a school bus driver, earning $13.40 per hour. She usually worked a split shift Monday through Friday from 7:35 a.m. to 9:20 a.m., then from 11:25 a.m. to 12:50 p.m. and again from 1:20 p.m. to 4:25 p.m.

Ms. Ashton applied for an unemployment insurance claim effective April 4, 2004 and reopened that claim effective June 27, 2004.

After she completed the first leg of her schedule for the day on May 6, 2004, Ms. Ashton was told to go home and change her clothing, which the Assistant Manager of the Central Terminal, Mr. Payton, felt was too tight and revealing. Ms. Ashton was told to return to work for the remainder of her shift. Before leaving to change her clothes, Ms. Ashton told Mr. Payton she would not be able to return before the next leg of her shift because she lived too far away. She recalled that he told her to return as soon as possible.

Ms. Ashton drove home to Eagle River, which was a 45 to 60 minute drive from the Central Terminal (from which she was sent home). She was unable to get into her apartment, as her husband had their apartment key. Her landlord could not be reached. Ms. Ashton was able to reach her husband at work sometime after 3:00 p.m.

Ms. Ashton called the dispatcher, Ron, to advise him of her situation. Calling the dispatcher is the usual procedure when calling in to advise the employer of an absence or problem. Mr. Payton did not receive the message nor was her message recorded on the attendance log by the dispatcher. 

On Friday, May 7, Ms. Ashton called in sick for work and spoke with the dispatcher. She had May 10 and May 11 as approved time off.  She was supposed to return to work on May 12; however, on the night of May 11, Ms. Ashton became ill and had to have exploratory surgery the next day. Ms. Ashton’s doctor advised her to stay home from work for two weeks. Her husband notified the dispatcher of her medical situation.

Mr. Payton wrote Ms. Ashton a warning letter for her failure to return to work on May 6. He did not give it to her as she was on medical leave, nor did he mail it to her. 

On May 17, 2004, Mr. Payton wrote Ms. Ashton a no-show/no-call warning letter, which he did not give or mail to Ms. Ashton.

Ms. Ashton again had surgery on May 24. The employer was aware of this surgery prior to its occurrence.

At some point before the end of the school term, Ms. Ashton turned in her badge (which she was required to wear when working), as she was still on medical leave and knew that she would be through the end of the school year. All driver badges are turned in at the end of the school year. The school term ended on June 3, 2004. 

Mr. Payton considered Ms. Ashton to have quit when she turned in her badge.

Ms. Aston was released for full-time work as of June 14, 2004. On June 12, 2004, 

Ms. Ashton was called for work on June 14. Because the employer did not have a formal medical release in her personnel file, she was not permitted to work on June 14. She was not called for further work.

On June 28, 2004, Ms. Ashton moved out of state with her husband. Her husband, who is in the military, had received orders to transfer to South Carolina. She told Mr. Payton of her upcoming move several months before it occurred. She also asked him about a transfer with First Student for work in South Carolina, as well as for work in Anchorage when she returned in one year. 

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095: 

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment…


CONCLUSION

To establish good cause for voluntarily leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

The employer considers that Ms. Ashton quit her job before the end of the school year when she turned in her badge, which was needed for her to work. The Tribunal disagrees. On June 12, Ms. Ashton was called for work for a one-day job scheduled for June 14, which tells the Tribunal that she was still considered an employee at that point.

The Tribunal holds, based on the evidence presented, that Ms. Ashton quit when she left the state (on June 28) to accompany her military spouse to his new duty station. As stated in the regulation, above, a claimant, who quits work to accompany her spouse, has a compelling reason to relocate, as long as the decision to quit was reasonable in light of all of the facts. Although Ms. Ashton did not formally quit, she had notified the employer about the impending move and had even requested information about a transfer to work with First Student at her new location.

The military transfer of her spouse and her relocation with him gave Ms. Ashton good cause to leave her employment. Therefore, the Tribunal holds that she voluntarily quit suitable work with good cause, and a disqualification will not be imposed.


DECISION

The July 7, 2004 determination is REVERSED and MODIFIED.  Benefits are allowed pursuant to AS 23.20 379(a)(1) (voluntary quit) for the week ending July 3, 2004 through the week ending August 7, 2004, if she has filed and was otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 

30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 24, 2004.








Diane Reeves, Hearing Officer

