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CASE HISTORY

Ms. Blumerfillin "" \d "" appealed a June 28, 2004 determination that denied benefits under AS 23.20.379, AS 23.20.406, AS 23.20.387, AS 23.20.390 and AS 23.20.360. The determination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" was discharged from her position for work-connected misconduct. The determination also denied extended benefits under AS 23.20.406 holding she has not terminated the disqualification for having been dismissed for work-connected misconduct. 

Ms. Blumer filed her appeal on August 6, 2004. The first issue to be decided is whether the claimant’s appeal was filed timely under AS 23.20.340 or whether circumstances beyond her control caused the appeal to be filed late.

FINDINGS OF FACT

Timeliness of Appeal Issue

The determination denying Ms. Blumer’s benefits was mailed to her at her correct mailing address. She received a copy of the determination and “glanced over it.” She understood from other paperwork she received that her benefits were denied. She did not read the appeal rights on page one or on page four. She was “too busy with other cases” as her two children are in “the state’s custody.” She testified that she did not have time to read the determination fully with having to work many hours and go to court-ordered appointments on Mondays mainly. 

Ms. Blumer lost custody of her two children in October 2003. She has been trying to focus on that case, as it will allow the return of her children. She was required by the court to possess a cellular phone in order to maintain contact with her children.

Ms. Blumer testified that, at the time she received the determination, she did not consider the determination a priority. She was trying to focus only on working and getting her children back. She has to ride the bus in order to get to appointments and to work.

Between the end of February and “last week,” Ms. Blumer worked at Orange Julius five or six days per week. She began work between 9:00 a.m. and 4:00 p.m. and worked until 10:30 p.m. She was a cook-server-cashier earning $7.15 per hour.

On Exhibit 1 in the section asking for an explanation regarding why the appeal was filed outside the 30-day appeal period, Ms. Blumer indicated that she “did not know there was a deadline.” She testified that she filed her appeal on August 6, 2004 because she believes she received something in the mail from the Department of Labor and Workforce Development indicating to her that she would go back to jail if she did not repay her overpayment of benefits. She was afraid to go back to jail, so she appealed. 

Discharge, Misrepresentation, Earnings and Overpayment issues

See Conclusion and Decision.


PROVISIONS OF LAW

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…

CONCLUSION

Timeliness issue

In Hipkiss, Comm’r Dec. 02 1459, October 24, 2002, the Commissioner held in part: 

Previous Department decisions have held that “It is the claimant’s responsibility to thoroughly read all information provided to him by the Division so that he will have the necessary knowledge needed to properly handle his claim.” Demit, Comm’r Review 87H-EB-099, May 1, 1987.
A claimant filing for unemployment insurance benefits is responsible to read and follow the instructions sent to her by the Employment Security Division in their determinations. Ms. Blumer received and “glanced over” the June 28, 2004 determination. She simply did not read the entire determination and, thereby, failed to protect her 30-day rights to appeal. She was focusing her energies on her child custody case at the time she received the determination. She has not shown that she had no time to read her determination.

AS 23.20.340 states the 30-day period for filing an appeal may be extended for a reasonable period if the claimant shows that applying for the appeal outside that 

30-day window was delayed by some circumstance beyond her control. Ms. Blumer’s testimony is that she was too busy with her child custody case to file the appeal within the 30-day timeframe allotted. She could have made a quick call to her call center to file her appeal using the cell phone she was required to maintain. Circumstances beyond 

Ms. Blumer’s control have not been shown in this matter. Consequently, this appeal cannot be accepted as timely filed.

Discharge, Misrepresentation, Earnings and Overpayment issues

The Tribunal does not have the jurisdiction to consider these matters further because the appeal was not filed timely.fillin "" \d ""
DECISION

The appeal filed against the fillin "" \d ""determination issued on June 28, 2004 pursuant to 

AS 23.20.379, AS 23.20.406, AS 23.20.387, As 23.20.360, and AS 23.20.390fillin "" \d "" is DISMISSED as untimely filedfillin "" \d "". Benefits remain denied as shown on the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 2, 2004.
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