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STATEMENT OF THE CASE

On August 11, 2004, Mr. McGraw filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. McGraw began working for the employer on September 18, 2001. He last worked on July 16, 2004. At that time, he normally worked 35 hours per week at a salary of $11.15 per hour.

On July 16, Mr. McGraw quit his job without notice for a number of reasons, alleging:  racial discrimination, illegal activities; reference sabotage; duty overcall; over scheduling and lack of salary increase.

In the year 2002, Mr. McGraw had two occasions to complain to Mr. Kerr, store manager, of racial remarks.  On both occasions, the individuals were written up and further remarks ceased.  There were no more incidents until July 8, 2004, when one of the assistant store managers took a telephone call in front of Mr. McGraw and remarked afterwards that he could not understand why Asians living in this country did not learn better English.  Mr. McGraw did not file a subsequent complaint with the store manager or the company union because he did not think it would do any good.  The union had been unable to assist him in his first complaint in 2002.  The employer has a zero tolerance policy on racial discrimination.

Mr. McGraw worked as a photo technician.  Part of his job was to dispose of photo processing chemicals, which were first neutralized by a recovery machine and bottled.  Mr. McGraw began to believe the process was contaminated, and therefore he judged, illegal, when he noticed silver in the machine bucket, and produce being washed in the disposal sink. He did not voice his concerns to his immediate or store managers, as he felt it was their responsibility to know what was going on because of the salaries they were being paid.  He did not complain to his union because he thought it ineffective. He continued to follow procedure in the disposal process.

Store policy does not condone the processing of chemicals in a manner that would lead to contamination.  Mr. Feeny, current store manager, had no reason to believe the process was contaminated and was unaware of any alleged problems with the disposal system.  Had he been aware of Mr. McGraw’s suspicions, he would have instructed Mr. McGraw to cease until an investigation could be conducted. 

Mr. McGraw applied for a training program with the Merchant Marines in June.  He concluded his chances of program entry were diminished when his attorney informed him an assistant store manager had given him an unfavorable reference.

Mr. McGraw’s title of photo technician fell within the generic classification of all-purpose clerk.  The employer was in the process of combining the photo department with the customer service department.  In the process, Mr. McGraw was transferred to the customer service section four to six days before his separation.  He was required to perform customer service duties such as processing fishing licenses and sending telegrams, which he greatly disliked and did not consider part of his job.  Mr. McGraw complained to Mr. Feeny, store manager, that if he was required to perform these duties, he wanted a raise.  Mr. Feeny responded by telling Mr. McGraw that he needed to improve his customer service skills and attitude first.  (Mr. Feeny based this partially on overhearing Mr. McGraw respond to a customer by saying, “what ya need?”)  Mr. McGraw responded to Mr. Feeny by saying if he got the raise, then he would improve.

Mr. McGraw also quit because he felt he was being overworked.  Mr. McGraw was assigned 35 hours per week and was never required to work overtime.  Mr. McGraw only wanted to work 20 hours per week.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 385, states in part:

In order to be good cause for leaving, the incident or circumstance allegedly causing the quit must be close in time to the quit itself. A single happening remote in time from the quit cannot be good cause for leaving. In addition, the longer a worker remains employed under the objectionable circumstances, the less weight can be given to those circumstances in determining the true cause of the leaving. The Commissioner has stated, "The establishment of good cause for leaving work is dependent, among other things, on the proximity of the incident creating the quit to the quit itself." (82H-UI-184) 

The alleged cause must exist at the time of leaving. If the condition has been remedied or is about to be remedied, it cannot be considered good cause for leaving.

A worker may give two or more reasons for quitting. However, the one reason that was the precipitating event is the real cause of the quit, with the other reasons being incidental. In such cases, good cause depends on the precipitating event and the other reasons are irrelevant. In many cases, the quit is in fact caused by a combination of factors, but, although the other factors contributed to the worker's overall dissatisfaction, the worker would not have quit at the particular time, had it not been for the precipitating event. 

"[I]t is the employer's right to establish the methods and quality of work."  In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.  (Comm Dec 02 02550 says: Therefore, leaving work because of an objection to the distribution of work is for good cause only if:  1) The distribution of work caused undue hardship to the worker; or 2) The evidence clearly shows that the employer, in distributing work, unfairly discriminated against the worker.)

Mr. McGraw quit for several reasons, and yet he quit most immediately when required to work in the customer service department, performing duties he testified to greatly disliking, and being what he referred to as overworked and stressed out.  The preponderance of evidence would indicate the reassignment was the reason that Mr. McGraw quit at the time that he did.  

It is the prerogative of the employer to make work assignments as the employer feels best befits the work needed to be done.  The employer has brought forth a reasonable business decision justifying the reassignment and cross training of Mr. McGraw: it was combining the department Mr. McGraw had worked in with another department.  Although Mr. McGraw may have disliked some of his new duties, there is no evidence it caused undue hardship to him, or that he was being unfairly discriminated against.  On the contrary, if Mr. McGraw had suspicions the work he had been doing in the photo department was possibly causing contamination, and he did not want to bring it to the employer’s attention, his reassignment could be viewed as an unwittingly relief to the compromising situation in which he had been formerly working. 

Mr. McGraw also complained of being overworked and under stress.  While overwork causing stress can give an individual good cause to quit work, Mr. McGraw was not forced to work excessive hours, and there is no evidence within the record to indicate he was in any way pressured for not getting his work done.  On the contrary, Mr. McGraw was upset because he was being scheduled for 35 hours per week when he only wanted to work 20.

Mr. McGraw wanted a raise, but refused to abide by the conditions set out by the employer to achieve it.  A raise had not been promised, and there is no evidence within the record to indicate that Mr. McGraw was being paid less than other members of the customer service department of the same employment status.

Although Mr. McGraw may have been displeased with his reassignment to other duties, scheduling of over 20 hours of work per week, and not obtaining a raise, these reasons imminent to his quitting his job do not provide good cause for Mr. McGraw to have voluntarily left his employment.

It is the conclusion of the Appeal Tribunal that Mr. McGraw voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on August 5, 2004 is AFFIRMED. Mr. McGraw is denied benefits for the weeks ending July 17, 2004 through August 21, 2004. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 9, 2004.


Janne Carran


Hearing Officer

