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CASE HISTORY

Suncoast Retail, Inc., by and through it’s representative of record, UC Express, appealed a July 15, 2004 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Mr. Smith’s separation from work. The issue is whether the employer discharged Mr. Smith for misconduct connected with his work.


FINDINGS OF FACT
Mr. Smith began working for the employer in October 2000.  His last day of work was June 25, 2004. Mr. Smith worked as a store manager for the employer. 

Inventory control problems led to an investigation by           Mr. Shindler, the company district loss prevention manager. The results of his investigation resulted in Mr. Smith’s termination from employment. 

It was determined that Mr. Smith had permitted markdowns for customers outside sale periods. Also, he had sold or allowed his employees to sell merchandise to customers and other employees prior to the “street release” date, that is the date the manufacturer established as the date the merchandise could first be sold.

Mr. Smith testified that his previous manager had condoned the mark down practice because of Alaska’s far flung rural population that comes to town to do shopping. He noted that he did use the store’s $2-off coupons liberally. 

Mr. Smith understood he was breaching policy with advancing the release date for merchandise at his store, but defended the practice by noting a particular customer had been waiting an especially long time for her merchandise and was getting unhappy. Mr. Smith also mentioned the fact that shortly before his termination, the regional manager had told him he needed to handle problems himself. Mr. Smith believed he had some leeway in running his store.

Mr. Shindler replied that the practice was much more widespread than a single unhappy customer. He argued that the practice  endangered the company’s relations with its vendors.

Contributing to the seriousness of the overall situation was the fact that Mr. Shindler detected an embezzlement of over $11,000 at the store. Charges have been filed. 

Mr. Smith was not implicated in the theft, however, his failure to properly execute a store loss prevention plan was pointed to as making the embezzlement possible. Mr. Smith acknowledged that he had not been able to perform these duties to the fullest and did not dispute that this failure may have facilitated the embezzlement. He did feel that he had not been allocated enough time to perform the duties necessary. 

Mr. Shindler countered that Mr. Smith had earlier been cautioned about spending more time at the store and that the interview with the worker charged with the embezzlement had revealed his large absences from the worksite had, in part, made the embezzlement easier. Mr. Smith noted that all of his absences were personal leave or sick leave.   

The employer dismissed Mr. Smith for these violations. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
the rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

The facts of the case are not very much in dispute. Furthermore, Mr. Smith forthrightly accepts responsibility for his failure to strictly conform to policy regarding markdowns and release dates.  

Both markdown restrictions and product release dates are reasonable policies. However, especially the extension of sale periods for products was approved by the previous manager. Both of these breaches alone do not show misconduct.

Mr. Smith failed to implement a loss prevention plan that resulted in embezzlement. This is a performance issue that alone does not suggest intentional misbehavior. However, again,       Mr. Smith forthrightly testified that he had been taking leave, that he had been cautioned about his time away from the worksite, and that better implementation of the loss prevention policy may have prevented or limited the embezzlement that occurred.      

Mr. Smith’s only explanation for his failure to implement this plan was that he had limited time. This is not the kind of attention to duty that the company, in the retail industry, could rightly expect. This was a conscious decision Mr. Smith made—and it resulted in considerable harm to the employer. This conduct must be held to be misconduct. 

DECISION
The July 15, 2004 determination is REVERSED. Mr. Smith is denied benefits based upon AS 23.20.379 beginning with the week ending July 3, 2004 through the week ending August 7, 2004. Mr. Smith’s maximum benefit amount is reduced by three times his weekly benefit amount, and he may be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 3, 2004.








Michael Swanson








Hearing Officer

