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CASE HISTORY

The employer timely appealed a July 27, 2004 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that Mr. Dale was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT

Mr. Dale worked for the employer as a sales associate in the home improvement section. He was hired on April 19, 2003 and last worked for the employer on 

July 7, 2004. He worked part-time earning a base rate plus commission. His work schedule varied according to the store’s needs.

While working for the employer, Mr. Dale was accused of harassment by a female associate (hereinafter referred to as ‘associate’). It was alleged that he had made inappropriate comments to her and hugged her without her permission. An investigation was conducted. 

After investigating the allegation, the store manager decided not to terminate 

Mr. Dale’s employment, as the investigation results were inconclusive. Mr. Dale was told to contact this associate for legitimate business purposes only. On January 28, 

Mr. Dale signed an agreement that he would abide by this condition of his continued employment.

On June 23, as the associate was counseling Mr. Dale about a sales transaction, he brought up the harassment allegation. She complained. Mr. Dale admitted that he had spoken to her of the allegations and told her, “I’ll get to the bottom of this” when she was speaking to him about a business matter.

Mr. Dale’s employment was terminated on July 7, 2004, after investigation, for violating the terms of the January 28 agreement.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

“A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work. An employer has the right to expect that a reasonable order will be obeyed.” Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

Mr. Dale was dismissed for his violation of the agreement that he had with the employer to contact a specific associate for legitimate business reasons only. Given that Mr. Dale admitted he spoke to this associate about the prohibited matter, the Tribunal can only conclude that Mr. Dale knowingly violated the terms of the agreement. Thus, he is guilty of insubordination. As noted in Sorensen, above, insubordination is misconduct. Accordingly, the disqualifying provisions of AS 23.20.379 do apply in this matter, and a denial of benefits must be imposed.

DECISION
The determination issued on July 27, 2004 is REVERSED. Benefits are denied for the week ending July 10, 2004 through the week ending August 14, 2004. Mr. Dale’s maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 3, 2004.
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