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CASE HISTORY

The claimant timely appealed the August 11, 2004 determination that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Ms. Webley began working for the employer on February 21, 2004 and last worked for the employer on July 26, 2004. She worked part-time as a driver, whose duty it was to transport guests safely to and from the airport or dock. She was paid a wage of $9.50 per hour. 

On July 26, Ms. Webley was dismissed, per company policy, after having three “preventable” accidents. The employer believes the accidents were all similar in that   Ms. Webley was not watching her mirrors closely enough to be aware of the hazards in her surroundings. Neither Mr. Lund nor Ms. Shaw was present during any of the accidents. They were not present at Ms. Webley’s driving/training sessions.

In Ms. Webley’s first accident, the under-the window molding on her bus snagged on another bus’s mirror as she was pulling in front of the bus. She believed that accident was caused by relying on her regular mirrors rather than relying on the convex mirrors. She had never performed the maneuver she attempted when the accident occurred.

Ms. Webley’s second accident happened in Whittier on July 3. Her bus was having problems with the gears engaging properly that day. She failed to set up her bus properly and hit a dock guard post several times in trying to get around it while driving up a steep ramp. Her bus sustained damage to one of the tire rims, and as a result, the tire became deflated.

Ms. Webley’s third accident happened in Whittier on July 26. The weather was “very stormy” and rainy. Her mirror heaters were malfunctioning. She was trying to drive her bus through a narrow opening between two obstacles, which were another bus that had not been pulled forward far enough and the eave of a building. Ms. Webley testified that she “inched” her bus forward while she closely watched her mirrors. She could not get a full view of the obstacles. One of the Princess Tours managers on the ground motioned her through the narrow opening. She felt that he had a better view of her bus as well as the obstacles and went through the passage. In doing so, she hit and cracked her bus window on the eave. The damage to her window cost the employer $173.60.

Ms. Webley was a school bus driver before she became a driver for the employer. She feels that the mirrors on the school bus were much better than those of the Westours buses, in that the school bus mirrors were much larger than those on her Westours bus.  

Before transporting passengers for the employer, Ms. Webley received 85.75 hours of training. She felt the training was inadequate. Some of the training time was spent in the classroom, and some was spent in “dual training” during which two trainees shared driving duties without an instructor. She complained but was not given additional training until she had the second accident. 

After the second accident, Ms. Webley was given 4.25 hours of individual training on how to use her bus’s mirrors properly. She also received training on turning points, reference points, pivot points and tail swings. Ms. Webley felt that the mirror training in particular was the most beneficial she had received from the employer because it taught her to trust her regular and convex mirrors. 

Ms. Webley does not feel that her actions were against the best interests of her employer. She believes that, especially in the third accident, she was trying to watch the obstacles very carefully. While she accepts the blame for the accident, she feels there were simply other factors involved in that accident. She does not feel she was negligent or careless, or had a wilful disregard of her employer’s interests. 

The employer believes that Ms. Webley had the training necessary to prevent the accidents in which she was involved. The employer reserves the right to dismiss any employee after as few as one accident. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

…The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

Two employer representatives attended the hearing but, as in Mendonsa, above, did not bring forth any witnesses with first-hand knowledge of critical events to give sworn testimony. Thus, this case rests on the credibility of the sworn testimony given by 

Ms. Webley.   

'Ordinary negligence' is based on the fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

Ms. Webley’s sworn statement is that, during the final accident, she was aware of her surroundings and was watching her mirrors closely. There were several factors that day which contributed to the accident, not the least of which was the weather. In considering all of the factors in the final accident, the Tribunal believes that Ms. Webley’s actions were, at most, an instance of ordinary negligence. Her actions are not found to be grossly negligent, as described in People v. Campbell.

The Tribunal holds that, although the employer may have had sufficient cause to discharge the claimant, the discharge was not due to work-connected misconduct.
Consequently, the disqualifying provisions of AS 23.20.379 do not apply, and benefits are allowed, if Ms. Webley is filing and is otherwise eligible.

DECISION

The August 11, 2004 determination is REVERSED. Benefits are allowed for the week ending July 31, 2004 through the week ending September 4, 2004, if Ms. Webley is filing and is otherwise eligible. The maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, Ms. Webley may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2004.








Diane Reeves, Hearing Officer

