SPIRES, Patricia A.
Docket 04 1721
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION


Docket No. 04 1721
 Hearing Date:  September 9, 2004

CLAIMANT:
EMPLOYER:

PATRICIA A SPIRES
NEW CAULDRON

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
JoAnne Turner, Rep.
None

Patricia A. Spires

Sandra Kressig

ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed the August 19, 2004 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Spires worked for the employer as a part-time waitress, earning $7.15 per hour plus tips. She began working for the employer most recently on July 15, 2004, and her last day of work was August 3, 2004. She worked the 5:00 p.m. to 9:00 p.m. shift Monday through Friday.

During the evening of July 30, Ms. Spires was the only waitress working. There was a party of 30 that evening to be served. The owner helped her by taking a couple of orders and serving a few plates of food. After the party departed, Ms. Spires and the owner cleaned up. Ms. Spires bussed the tables. She earned $70 in tips. The owner wanted her to pay him half of her tips. Ms. Spires refused. It was not customary for any waitress at that establishment to share her tips with the owner. 

Ms. Spires believed the owner had been drinking alcohol on July 30. He was red in the face, and his face became redder as the evening progressed. He also “yelled” at 

Ms. Spires that he had “made no money” that evening. Several customers used coupons that gave diners one entrée free with the purchase of another. 

Ms. Spires next worked on August 2. The owner asked her why she had not given him part of her tip money the previous Friday. Ms. Spires felt he was still “mad” at her for not sharing her tips with him on July 30. Ms. Spires believed the owner was drinking alcohol that day because he ran into a wall. 

On August 3, Ms. Kressig, a waitress who worked the day shift for the employer, observed the owner pouring himself many glasses of Merlot and drinking them during her shift. Ms. Spires believed the owner had been drinking Merlot wine that evening, as he ran into a wall and was staggering. Around 8:00 p.m. she asked the owner if she could leave half an hour early. The owner agreed on the condition that she leave him all of her tips. She refused. He then ran toward her and “lunged” at her with a “contorted” look on his face. Ms. Spires believed the owner was going to physically attack and hit her. He had never before acted like that toward her. She ran out into the dining area to get away from him. She knew he would not follow her into the dining room where there were customers. Shortly thereafter, the owner then left the restaurant to make a food delivery, which would take him out of the establishment for at least one hour.

Ms. Spires finished her work that evening and left at 8:30 p.m. She decided to quit, as she no longer felt safe working with the employer after he “lunged” at her. She knew the owner had gone on an hour-long delivery. With the owner gone for that length of time, she felt she would be safe to stay and finish her work so as not to leave a mess for the morning waitress. 

Ms. Spires has a “real hard time with violence.” For many years, she has had to deal with a physically abusive, alcoholic male family member. She knew that if the owner touched her, she would also react physically by trying to hurt him. She did not want to have any “violence” at work.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

On August 3 Ms. Spires’s employer was not merely being difficult or overbearing. It has been shown by Ms. Kressig’s sworn statement that the owner had been drinking wine that day. The owner’s actions near the end of the shift were much different than on previous shifts. The work situation had escalated to the point of physical violence. Because of her history with an alcoholic family member, Ms. Spires truly believed that her safety was in jeopardy when the owner lunged at her. 

Although she stayed to work out the last few minutes of her shift, she felt safe because the situation had temporarily subsided due to the owner’s absence. Was it reasonable for 

Ms. Spires to quit under those circumstances? The Tribunal believes it was. She was concerned for her physical safety in the presence of the owner. 

Based on the above, the disqualifying provisions of AS 23.20.379 do not apply in this matter, and a denial of benefits will not be imposed.

DECISION
The August 19, 2004 determination is REVERSED. Benefits are allowed for the week ending August 7, 2004 through the week ending September 11, 2004, if she is filing and is otherwise eligible. The maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, Ms. Spires may be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 2004.








Diane Reeves, Hearing Officer

