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STATEMENT OF THE CASE

On August 23, 2004, Mr. Koppenberg timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Koppenberg began working for Alaska Starr Enterprise Inc. in March of 2004. He last worked on July 31, 2004. At that time, he normally worked forty hours per week and earned $16.00 per hour.

Mr. Koppenberg worked as a mechanic assistant/mechanic. Mr. Koppenberg had previously worked for Alaska Starr Enterprises in the past but had quit to relocate out of state. Mr. Koppenberg had not had issues with his work performance and the owner hired Mr. Koppenberg back. 

On July 31, 2004, after Mr. Koppenberg finished work for the day and was preparing to go home, he and Mr. Matthew Bynum were summoned into the office of Richard Clark, the general manager.

Mr. Clark told Mr. Koppenberg that he was fired. When Mr. Koppenberg asked 

Mr. Clark why, he was told the reason was customer complaints. Mr. Koppenberg asked to see the documentation of such complaints but Mr. Clark refused to show him. As

 Mr. Koppenberg was preparing to leave Mr. Clark’s office, Mr. Bynum, the assistant manager and owner’s son, told Mr. Koppenberg that he could continue working for the next two weeks if he wanted to while he looked for other work. However, when 

Mr. Koppenberg went out the door, Mr. Clark told Mr. Koppenberg he did not want him there, as since he was being fired he knew he would just slack off and not work. 

Deciding he needed the money Mr. Koppenberg chose to take Mr. Bynum up on his offer. On the morning of August 2, 2004, as his usual custom, Mr. Koppenberg arrived at work about twenty minutes early. When he got there, Mr. Clark greeted him and asked what he was doing there. Mr. Koppenberg told Mr. Clark he was there to work. Mr. Clark again informed Mr. Koppenberg that he did not want him there. He told 

Mr. Koppenberg to turn in his work uniforms and not come back. 

Mr. Clark contests he had not made the statement to Mr. Koppenberg that he did not want Mr. Koppenberg there on Monday and that he had not even spoken with 

Mr. Koppenberg that day as he was too busy.  

Mr. Koppenberg went home to get his uniforms and when he returned with them around 8:30 AM, he asked Mr. Clark for his paycheck and a written statement saying why he was being discharged.  Mr. Clark did not provide Mr. Koppenberg with a written statement of why he was discharged, but gave him a signed note stating only that he was discharged on July 31, 2004. Mr. Clark told Mr. Koppenberg that he needed to come back after 3:00 PM to get the paycheck. 

It was not until he received his determination from the unemployment call center that Mr. Koppenberg learned he was being discharged due to comebacks, when an auto had been previously repaired but needed additional work, and customer complaints. 

Mr. Koppenberg had no idea that customers were complaining about his work. He had  not been told his work performance was poor. Mr. Koppenberg had not received any prior notice that unless he made efforts to improve he would be terminated from his job. 

Mr. Clark testified before the hearing officer that there were six comebacks within the last few weeks Mr. Koppenberg worked. However, in Mr. Clark’s earlier statement to the unemployment insurance call center there had only been two or three comebacks during that time. Mr. Clark provided testimony that he had not given proof of the customer complaints to Mr. Koppenberg at the time of the discharge as it was filed away in his office.  

In their line of work, it is customary for the original mechanic who works on a car to work on it again if the car is brought in as a comeback. Mr. Koppenberg normally worked Monday, Tuesday, Thursday, Friday, and some Saturdays. Mr. Clark testified that none of the comebacks in question was ever brought in on the days Mr. Koppenberg worked. Mr. Koppenberg had been unaware that the vehicles in question were coming back for additional work. 

It is Mr. Koppenberg’s belief that he was discharged because of a conversation that took place between the owner of the company and himself a few weeks earlier. Before leaving the country on an extended trip, the owner called the shop looking to speak with Mr. Clark. Mr. Koppenberg had answered the phone and when asked told the owner Mr. Clark was not there. The owner proceeded to ask Mr. Koppenberg questions regarding Mr. Clark and how Mr. Clark was as a manager, for which Mr. Koppenberg responded with his personal opinion.

It was after the conversation between Mr. Koppenberg and the owner took place when Mr. Koppenberg first noticed that his relationship with Mr. Clark had begun to strain. 

Mr. Koppenberg knew the owner had discussed their conversation with Mr. Clark as 

Mr. Bynum had told him so. 





STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved…
"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

Credibility choices are for the trier of the fact to make and his selection will generally be accepted by the reviewing court. B.B.S. Construction Co., Inc. vs. Stone, 535 P.2d 271 (Alaska, 1975).

Each person in this matter had something to gain or lose. Yet, the testimony provided by Mr. Clark in this matter produced a stronger impression of being less credible.  

Mr. Koppenberg’s work performance was such that after he had previously quit for personal reasons, the owner had rehired Mr. Koppenberg back. Even after repeated requests by Mr. Koppenberg, Mr. Clark had not presented any evidence to support the comebacks or customer complaints. Mr. Clark testified the documentation was filed away in his office. However, this hearing officer questions if the original meeting took place in Mr. Clark’s office, why could Mr. Clark not access the complaint records at that time? It seems less plausible that none of the comebacks in question were brought in during a time when Mr. Koppenberg had been working. It is more plausible that

Mr. Clark might not have been pleased with Mr. Koppenberg’s conversation with the owner regarding Mr. Clark’s managing of the business. 

Based on a preponderance of the evidence, the Tribunal is more convinced by 

Mr. Koppenberg’s testimony that he had been told by Mr. Clark that Mr. Clark did not want him there at work. 

The testimony provided by either party does not support the conclusion that 

Mr. Koppenberg was terminated for work-connected misconduct. The employer was dissatisfied with his job performance but had never warned Mr. Koppenberg regarding it. Mr. Koppenberg could not have made efforts to improve his performance as he was unaware there were any problems. Gross or recurrent negligence or intentional failure to perform his job duties has not been established. Certainly an employer may have a good business reason for discharging an individual for poor work performance, but, for unemployment insurance purposes, in this case misconduct is not found and a benefit disqualification will not be imposed. 

It is the conclusion of the Appeal Tribunal that Alaskan Starr Enterprises Inc. has not established it discharged Mr. Koppenberg for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 20, 2004, is REVERSED. Mr. Koppenberg is allowed benefits under AS 23.20.379 for the weeks ending August 7, 2004 through September 11, 2004, so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 21, 2004.


Dan A. Kassner


Hearing Officer

