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CASE HISTORY

Mr. Kellen appealed an August 18, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Kellen began work for this employer in late May 2004.  His last day of work was July 7, 2004. Mr. Kellen worked as a truck driver. The work was located in Fairbanks, Alaska.

On his last day, a forklift operator in the employer’s yard was loading Mr. Kellen’s truck with several pieces of 36 feet long laminated lumber. Mr. Kellen was “on the ground” assisting in the direction of the forklift operator. 

The load was unwieldy, and hooked one of the lumber racks. After the lumber was replaced onto the forklift they were moved into position over Mr. Kellen’s truck, but were dropped onto the cab of the truck smashing it. 

Mr. Kellen reported the accident to the yard manager,     Mr. Anderson. An argument ensued between the two men. At some point Mr. Kellen was told to clock out, which he did. 

Mr. Anderson testified that guiding a forklift is partly the responsibility of the man on the ground, while       Mr. Kellen responded that the forklift operator did not follow his directions. Mr. Anderson attributed about 50% of the blame for the accident to Mr. Kellen.

According to Mr. Kellen, he called the employer the next day, July 8, 2004, about coming into work. Mr. Anderson told him that he would talk to Mr. Lottridge, the manager, about it.

Mr. Anderson could not confirm or deny this statement adding that he was very busy with telephone calls.

Mr. Lottridge instructed Mr. Anderson to get back to     Mr. Kellen and have him come into work as the employer needed drivers and other yard workers. Mr. Anderson did not remember if he got back to Mr. Kellen. 

Although Mr. Kellen testified that he called the employer once again on Monday July 12, 2004, the employer apparently did not receive the message because on that same day the employer prepared Exhibit 8, which is an “Employee Separation Report” indicating Mr. Kellen never returned to work.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Considerable confusion surrounded the end of Mr. Kellen’s employment. The best evidence is that Mr. Kellen made some attempts to preserve his employment, was instructed to wait for a determination about his continuing employment by the employer. In the end, the employer did not communicate with Mr. Kellen again until he was terminated for not returning to work.

Therefore, this Appeals Tribunal holds that Mr. Kellen was effectively terminated from his work. The question remaining is whether he was discharged for work-connected misconduct. 

Although there remained some question about the contribution of Mr. Kellen to the accident that occurred on his last day of work, Mr. Lottridge forthrightly testified Mr. Kellen’s employment would have been continued. Under these circumstances there is no misconduct found connected with   Mr. Kellen’s separation from work. A disqualification will not be imposed.   

DECISION
The August 18, 2004 determination is REVERSED AND MODIFIED. Mr. Kellen is allowed benefits pursuant to                 AS 23.20.379(a)(2) (discharge) beginning with the week ending July 17, 2004 through the week ending August 21, 2004. The three-week reduction to his benefit total is restored. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2004.
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