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CLAIMANT:
EMPLOYER:




DENA F JAMES
FRED MEYER

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Eugenia Kinman


Bernice Lloyd


ESD APPEARANCES:
None

CASE HISTORY

Fred Meyer, by and through it’s representative of record, Employers Unity Inc. timely appealed an August 17, 2004 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. James’ separation from work. The issue is whether the employer discharged her for misconduct connected with her work or she quit without good cause.


FINDINGS OF FACT
Ms. James began working for the employer on January 15, 2002.  Her last day of work was March 8, 2003. Initially, Ms. James worked as a cashier and at the end of her employment she worked as a store greeter.

In September 2002, Ms. James suffered a knee injury at work. A workers’ compensation claim was filed. Ms. James was off work. 

Ms. James briefly returned to light duty work for a week in March 2003. She complained that she was “written up” for getting up off her stool to stretch her knee.  

Ms. Lloyd, the human resources administrator for the store, testified she could find no examples of such disciplinary action in Ms. James’ file. She did further testify that Ms. James was unhappy with the hours she was given to work, but that Ms. James simply quit showing up for work, and was considered to have abandoned her position. She noted the employer would have continued to try to accommodate Ms. James’ work restrictions. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
Ms. James did not appear to testify in this case. According to the employer she did not appear for work for a period of time and did not give the employer notice of her absences. 

Although Ms. James had medical problems, she was apparently released for light duty work and was being assigned work consistent with her restrictions.  

Failing to appear for work without notice to the employer without a compelling reasonable excuse is misconduct. An unemployment insurance disqualification period is in order.   

DECISION
The August 17, 2004 determination is REVERSED. Benefits are denied Ms. James based upon AS 23.20.379(2) for the weeks ending March 8, 2004 to week ending April 12, 2004. Ms. James’ maximum benefits payable is reduced by three times her weekly benefit amount, and she may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2004.








Michael Swanson







Hearing Officer

