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CASE HISTORY

The employer filed a timely appeal against the July 29, 2004 determination that allowed the claimant benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with the work.

FINDINGS OF FACT

Ms. Ohle began working for the employer on September 16, 2003 and last worked on July 12, 2004. At the time her work ended, she was working full-time as a Sales Coordinator earning $9.29 per hour. As a Sales Coordinator, she performed the usual sales associate duties, such as providing customer service and running the cash register, but she also provided training to new associates and acted for the Sales Manager, Ms. Burgamy, when she was out of the building.

On Sunday, July 11, 2004, Ms. Ohle saw that the two rings she had purchased from Wal-Mart had been returned after being sized. She tried on the rings to make sure the sizing was correct. She then got busy working, as she was the only person in the jewelry department that day, and forgot to remove the rings before leaving work for the day or to get cash to pay for the sizing, which cost $22. 

Ms. Ohle had planned to get cash from the Automatic Teller Machine (ATM) on her Sunday morning break but did not get a morning break. Ms. Ohle did receive a one-hour lunch break on Sunday but forgot to get cash from the ATM at that time.

Ms. Ohle left the empty ring envelopes near the cash register on July 11. The procedure she should have followed was to have put cash or a check to cover the cost of the sizing into the ring envelope and put the envelopes into the cash register drawer.

On July 12, the Jewelry Department Manager, Ms. Burgamy, found the empty ring envelopes and did an investigation as to the whereabouts of their contents. She checked the logbook and found that the envelopes belonged to Ms. Ohle. Ms. Burgamy then checked with the Cash Office and discovered that there had been no payment for the ring sizing. When Ms. Ohle arrived for work at 3:00 p.m. that day, Ms. Burgamy spoke to Ms. Ohle briefly about the empty envelopes. Ms. Ohle told her that she had gotten busy the previous day and had forgotten to pay for the sizing. Ms. Ohle told 

Ms. Burgamy that she would pay for the sizing on her morning break. Although 

Ms. Burgamy did not recall Ms. Ohle telling her she would pay for the sizing on her first break, Ms. Burgamy conceded that Ms. Ohle “probably did” tell her that. 

Ms. Burgamy told the District Manager (DM) that Ms. Ohle told her that she had put on the rings, had intended to pay for the sizing but had simply forgotten. The DM testified that when she heard of Ms. Ohle’s failure to have the cash ready to pay when she first arrived for work on July 12 and did not offer to pay for the ring sizing that day, she (the DM) determined that Ms. Ohle’s employment had to be terminated for theft and dishonesty. The employer considers that Ms. Ohle had committed theft when she left the store on July 11 without paying for the ring sizing. Theft and dishonesty are offenses for which an employee can be dismissed without warning.

Ms. Ohle had never been warned about anything during her employment.

Ms. Ohle paid for the ring sizing five minutes after her dismissal.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion…

CONCLUSION

“'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The record establishes that Ms. Ohle failed to pay for the sizing of two rings before taking the rings home with her. Her sworn statement is that it was her intention to pay for the sizing but simply forgot on that busy Sunday, July 11. Additionally, she testified that the next day when she began her shift, she told the Jewelry Department Manager (JDM) that she would pay for the sizing on her first break. The District Manager’s testimony indicates that if it had been made known that Ms. Ohle intended to pay for the sizing on July 12 or had the cash ready to pay when she arrived at work, her employment would not have been terminated that day. Apparently, the JDM forgot that Ms. Ohle told her that she would pay for the sizing on her first break Monday morning and did not relay that information to the District Manager, as the District Manager immediately terminated Ms. Ohle’s employment for dishonesty and theft. 

The Tribunal does not dispute the employer’s right to dismiss any employee it feels cannot meets its requirements. However, based on the evidence presented, Ms. Ohle’s actions are deemed to be neither “willful” nor “wanton” as described in Belcher, above, but are rather the result of ordinary negligence. Accordingly, Ms. Ohle’s employment was terminated for reasons other than misconduct connected with the work. No denial of benefits will be imposed.

DECISION

The July 29, 2004 determination is AFFIRMED. Ms. Ohle is allowed unemployment insurance benefits for the week ending July 17, 2004 through the week ending August 21, 2004, if she has filed and was otherwise eligible. Her maximum benefit entitlement is not reduced by three times the weekly benefit amount, and she may yet be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 21, 2004.
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