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CASE HISTORY

Mr. Whitman timely appealed the September 2, 2004 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for work-connected misconduct.


FINDINGS OF FACT

Mr. Whitman worked for the employer from June 24, 2004 through July 11, 2004. 

He was employed full-time as a non-union pantry chef and earned $10.50 per hour. 

When Mr. Whitman was hired by Mr. Cooper, he was told that he was hired for full-time work and would be working all summer with the interns. When the interns left in the autumn, Mr. Whitman was to have remained on the job and would move into the residence in the back of the hotel that housed some of the staff.

On July 10, Mr. Cooper gave him three brand new uniforms.

After July 11, Mr. Whitman was not on the work schedule. He called in or went in to see if he was on the schedule every day through July 22. Mr. Whitman asked four of the sous-chefs why he was not on the schedule. None of the sous-chefs knew anything about the schedule but suggested he talk to Mr. Cooper who was responsible for scheduling the kitchen staff’s hours. Mr. Cooper was out fishing each time Mr. Whitman tried to speak with him. 

One day when Mr. Whitman went to check on the schedule, Tony, one of the sous-chefs, was at Mr. Whitman’s workstation doing Mr. Whitman’s job. Mr. Whitman was given the impression that he was fired, as Tony asked what he was doing there when he was not on the schedule. Why Tony would be doing his job made no sense to 

Mr. Whitman, as a sous-chef did not do the same work as a pantry chef. Mr. Whitman’s job was to prepare fruits and vegetables. A sous-chef has all the responsibilities of the chef and fills in if the chef is absent.

On July 22 when he saw that his name was not on the schedule at all, Mr. Whitman assumed he had been dismissed and turned in his uniforms. He was “blown away” by the situation. When picking up his last paycheck that day, he spoke with “Kim” in the Human Resources office. She told him that, as far as she knew, he was still a hotel employee. Mr. Whitman was still unable to locate Mr. Cooper to see why his name was not on the schedule.

On July 23 Mr. Whitman, believing he had been dismissed, turned in his hotel badge, which is also his timecard. Had he been called for work, he could still have worked without a badge. The chef could have signed him in manually through the hotel’s time clock (computer). He was not called for work after July 11.

The following is an excerpt from the September 2, 2004 call center voluntary leaving determination:

Your last day of work as a part-time cook for Westmark Hotels Inc. was 7-11-04. Because your name was not on the schedule, you assumed you had been discharged. Your employer was unable to reach you at the phone number you provided so assumed you were not available to work. You turned in your badge prior to exhausting all reasonable alternatives to verify your job status.

ARGUMENTS

Exhibit 9 is the employer’s statement, given to a call center representative on 

September 2, 2004, which speculates that the employer tried unsuccessfully to contact Mr. Whitman by telephone and subsequently took him off the schedule for not having a good contact phone number. Mr. Whitman disputes that he did not give the employer a good phone number for him. Both phone numbers listed in exhibit 9 were the phone numbers at the camp where he lived during his employment. His lodging was in a hostel-type camp where several of the other hotel kitchen staff also lived. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause;

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

The first issue to decide in this matter is whether Mr. Whitman was discharged or whether he voluntarily quit work. Based on his testimony, the Tribunal concludes he was discharged from the job. He had no choice in remaining on the job---he was given no hours to work for approximately two weeks and was subsequently taken off the work schedule altogether. 

The Tribunal can only speculate about why the Human Resources employee told 

Mr. Whitman he still had a job when he, himself, saw that his name was not on the kitchen schedule and could get no answer from the chef about the absence of his name on the schedule. The issue then goes to whether Mr. Whitman was dismissed for work-connected misconduct. To establish misconduct, the employer must present evidence to show that Mr. Whitman did something contrary to the best interests of the employer.  

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer did not appear at the hearing to provide testimony on why Mr. Whitman’s work ended. The failure of the employer to appear and provide direct sworn testimony establishes Mr. Whitman’s testimony to be more credible.

As stated in Mendonsa, above, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in the instant case. There was nothing in the testimony that revealed any wrongdoing on 

Mr. Whitman’s part. Consequently, the penalties associated with AS 23.20.379 do not apply in this matter, and no penalty will be imposed.

DECISION
The September 2, 2004 determination is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) (discharge) for the week ending July 17, 2004 through the week ending August 21, 2004, if he is filing and is otherwise eligible. 

Mr. Whitman’s maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, he may yet be eligible for the receipt of future extended benefits.



APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 4, 2004.








Diane Reeves, Hearing Officer

