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STATEMENT OF THE CASE

On September 1, 2004, Central Pennisula Health Center filed a timely appeal against a notice of determination that allowed Ms. Towell unemployment insurance benefits under AS 23.20.379. The issue before me is whether Ms. Towell was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Towell began working as a billing clerk for Central Pennisula Health Center on March 25, 2004. She last worked on August 23, 2004. At that time, she normally worked 40 hours per week and earned $13.00 per hour.

When Ms. Towell was hired, she had been given an employee handbook for which she signed a statement saying she had read and understood the contents. The handbook included usage of telephones, absences, and other employment policies.

Ms. Towell’s job duties consisted of entering patient and insurance billing information into the computer and making telephone calls to both patients and insurance companies for purpose of collections.  Ms. Towell’s immediate supervisor, Ms. Patience Urinko, had personally trained Ms. Towell in performing her job.  

In May 2004, Ms.Towell’s usage of the company telephone for personal calls was becoming excessive.  Clients began complaining that they could not get through for long periods whenever they tried calling. 

Around that same time, an auditor brought to the employer’s attention errors in the billing reports.  Some of the errors that occurred by way of entering the billing information incorrectly caused patients to be billed at a higher rate than they should have been. The employer became aware that Ms. Towell was entering billing information as she saw fit.  Ms. Towell had previously demonstrated she knew how to correctly perform the billing procedures, but was no longer doing so.  

It became necessary for Ms. Urinko to speak to Ms. Towell about her poor job performance and excessive telephone usage.  After she was warned about her poor job performance, Ms. Towell’s work would improve for a period and later relapse back into the same pattern of behavior as before. 

On August 5, 2004, Ms. Urinko found it necessary to again council Ms. Towell about her poor job performance.  Ms. Towell was warned her personal calls were excessive and needed to be limited to emergencies only.  She was also told she would be let go if her job performance over all did not improve.  During that time of counseling, Ms. Urinko provided Ms. Towell with a second copy of the employer policy manual regarding telephone usage.  Again, Ms. Urinko demonstrated to Ms. Towell the correct way to input patient and insurance information into the computer.

Ms. Towell continued to input billing information as she saw fit.  Her telephone usage remained excessive, with her waiting until Ms. Urinko would leave the area before making her personal telephone calls.  Betty Coates, the Finance Director, as well as other staff noted this. 

On August 23, 2004, after a few hours of working on her first day back from being absent due to illness, Ms. Towell was terminated from her job due to poor job performance.  

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION

Ms. Towell had been provided with a copy of the Employer Policy handbook once at the time of hire and again during one of her counseling sessions. On more than one occasion, she had been warned that her job performance needed improving or she would be let go.  She was capable of doing the job correctly, as she previously demonstrated.  After having discussed what was acceptable telephone usage, 

Ms. Towell continued to disobey her employer’s directives.  By Ms. Towell knowingly going against her employer’s instructions, she demonstrated a willful and wanton disregard toward her employer’s interest. 

It is the conclusion of the Appeal Tribunal that Central Pennisula Health Center discharged Ms. Towell for misconduct connected with the work.

Ms. Towell worked for a few hours on August 23, 2004, prior to being discharged.  Under 

AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker works less than full time and earns less than the "excess earnings" amount.  Ms. Towell’s earnings for the week ending August 28, 2004, were less than her excess earnings amount. The denial period will be adjusted accordingly.
DECISION
The notice of determination issued in this matter on September 1, 2004, is MODIFIED.  Benefits are denied for the weeks ending August 28, 2004 through October 2, 2004. Ms. Towell’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 5, 2004.


Sherry Drake


Hearing Officer

