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CASE HISTORY

The claimant timely appealed the September 9, 2004 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Kressig worked for the employer as a part-time waitress, earning $7.15 per hour plus tips. She began working for the employer on December 26, 1996, and her last day of work was August 20, 2004. She worked varying hours during the day shift Monday through Friday.

On August 21, Ms. Kressig was the only waitress who was working. Also present in the restaurant that day was the cook (a man) and Mr. Bae, the owner. Ms. Kressig observed the owner pouring himself many glasses of wine, beer and vodka, as well as drinking them during her shift. She felt that the owner “smelled like a brewery.” 

Mr. Bae took ownership from his son several months before Ms. Kressig’s last day.

On the morning of August 21, Ms. Kressig could smell “the wine on him like he must’ve drank a gallon or more.” The owner was not “walking too straight.” She told the owner that she felt it did not look good to customers that he was drinking, that it was bad for the employees and for the business, and finally, that “if customers see you drinking, they won’t come back.” His response to her was to give her a “nasty look” and to “yell” at her that he could drink if he wanted to do so. He also said to her, “F--- you.”

On numerous occasions during the last four to five months, Ms. Kressig observed the owner pouring alcoholic drinks for himself and drinking wine, beer and vodka. The day before she quit, Ms. Kressig observed the owner drink approximately one half gallon of wine and numerous beers. The restaurant serves beer and wine.

Ms. Kressig tried speaking to the owner about his behavior on several occasions. She told him that it was not only bad for business but that it was unsafe for him as well as for the employees. The owner would often carry hot pans of soup, and Ms. Kressig felt it was dangerous for him to do that as he staggered after drinking. Each time 

Ms. Kressig mentioned anything to the owner about how his drinking was affecting her and the business, he gave her a “nasty look.” 

On August 21, Ms. Kressig felt the owner’s behavior was “getting a whole lot worse” than it had been previously. He was drinking more, swearing more, becoming more belligerent, throwing things in the kitchen and ‘yelling and screaming” so that anyone in the dining room could hear. Ms. Kressig believed that she was receiving more complaints from the customers as a result of the owner’s actions. After the owner “yelled” at her at approximately one half an hour into her shift, Ms. Kressig quit. She felt she could no longer handle his behavior. Additionally, she no longer felt safe in such a working environment.

Ms. Spires, a former employee of New Cauldron, testified that she spoke to the owner about his drinking and that the owner “hated” her thereafter. She testified further that he became physically “very violent” with her, in that, on the day she quit, he was going to hit her and would have done so had there not been a counter between them and had she not run into the dining room. Ms. Spires observed that the owner had been drinking alcohol on the day this incident happened. She quit because of the owner’s “violence.”

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

In Prince, Comm’r. Dec. 01 1963, December 14, 2001, the Commissioner held in part:

The Tribunal denied the claimant, explaining in the conclusion that the claimant "accepted the general working conditions (smoking, alcohol, and employees not showing to work) by virtue of his continued employment over the years under the same conditions." The Tribunal also discounted the claimant's objections to the smoking in his work area by finding that the claimant did not complain to higher management about the smoking or drinking issues.

Our examination of the record reveals the claimant was concerned and quit his job partly because the smoking in the shop and vehicles where he worked had been increasing during the three months before he quit work. His testimony was that he complained to the co-workers who smoked, to his immediate supervisor who also smoked, and at one point to the manager of the company, all of whom ignored his complaints. He also gave unrebutted testimony that the employer's policy forbade smoking in those work areas. All of this directly impacted the claimant to the point that doctors had told him he had the lungs of a smoker due to the second-hand smoke he was exposed to (Exhibit 3, Page 1).

The claimant also was concerned about other equipment operators reporting to work smelling of alcohol or failing to report to work at all because of drinking the night before. This affected him directly because he often needed help with equipment or he had to perform the work of those who could not work due to their alcohol problems…

We hold that the claimant's problems with the smoking by his supervisor and co-workers alone provided him good cause for leaving work. We have previously held that continued exposure to cigarette smoke in the workplace provides a claimant with good cause for leaving work if the claimant complains to the employer and nothing is done. Reaves, Comm'r Decision 94 2768, May 25, 1994. Those conditions prevailed in the present case, in spite of the employer's policy prohibiting smoking in certain areas. The claimant took all the steps necessary to correct the situation but the conditions grew worse. Under those circumstances, we hold the claimant did have good cause to quit work that had become unsuitable for him. 

Although the case cited above deals with a smoking issue, along with alcohol and absence issues, the Tribunal will apply the underlying principle to the instant case. 

It has been shown by Ms. Kressig’s and her witness’s sworn statements that the owner had history of drinking alcoholic beverages on the job. The work situation had escalated to the point that Ms. Kressig truly believed that her safety was in jeopardy. In fact, her witness had quit due to the owner’s attempted physical “violence” toward her. Given that 

Ms. Kressig tried several times to speak with the owner about his drinking and how it was affecting her and his business and given that he responded only by increasing his adverse behaviors, the Tribunal concludes that Ms. Kressig had no other recourse but to quit. 

Based on the above, the disqualifying provisions of AS 23.20.379 do not apply in this matter, and a denial of benefits will not be imposed.

DECISION
The September 9, 2004 determination is REVERSED. Benefits are allowed for the week ending August 28, 2004 through the week ending October 2, 2004, if she was filing and was otherwise eligible. The maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, Ms. Kressig may be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 12, 2004.








Diane Reeves, Hearing Officer

