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CASE HISTORY

On September 20, 2004, Ms. Kelson appealed the August 12, 2004 determination that denies Ms. Kelson’s benefits under AS 23.20.379 for voluntarily leaving suitable work without good cause.

The first issue to be decided is whether the claimant’s appeal was filed timely under 

AS 23.20.340 or whether circumstances beyond her control caused the appeal to be filed late.


FINDINGS OF FACT
Timeliness of Appeal Issue

Exhibit 2 contains the text of the August 12, 2004 determination that disqualifies 

Ms. Kelson for voluntarily leaving suitable work without good cause. The six-week disqualification imposed by the determination begins August 7, 2004 and ends 

September 11, 2004. She received the determination. 

Ms. Kelson did not appeal the determination within 30 days after the issuance of the determination because she was “so distraught about leaving her job” and was in “emotional turmoil.” She did not feel emotionally ready to deal with an appeal. 

After leaving her job, Ms. Kelson consulted her psychiatrist, who adjusted the anti-depressant medication she has taken for years. She did not consult him further. During the month following her quit, Ms. Kelson “just took it easy” by sleeping “a lot,” trying to focus on healing her back pain (which was part of the reason for her quit), avoiding stressful situations, and crying. 

On August 16 she contacted the Anchorage Unemployment Insurance Call Center to obtain clarification about some of the language in the August 12 denial determination. 

Ms. Kelson filed her appeal on September 20, 2004. As of that date, Ms. Kelson was feeling better and decided she wanted to appeal, after reviewing “everything.”

Voluntary Leaving Issue

See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...

(d)  
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount…

AS 23.20.340 provides in part:

(e) The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)  If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations…


CONCLUSION
Timeliness issue 

The record establishes that Ms. Kelson delayed the filing of her appeal until 

September 20, 2004 against the voluntary leaving determination denying her benefits. What must be decided is whether Ms. Kelson’s delay in filing her appeal was beyond her control. 

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown…

Ms. Kelsonfillin "" \d "" received her determination in a timely manner. She does not dispute that she delayed the filing of her appeal because she did not feel emotionally strong enough to deal with the issue. 

As noted in Borton, above, an illness causing an incapacity that would delay the filing of an appeal may allow the claimant good cause to extend the 30-day appeal period. The illness must be substantiated by medical evidence. Ms. Kelson provided no such medical evidence. Although she may have felt emotionally insufficiently strong to deal with the appeal after receiving her August 12 denial determination, Ms. Kelson has not shown that her emotional state was such that it prevented her from filing the appeal in a timely manner. She had contacted the call center very soon after receiving her denial determination to get clarification on the penalties involved in the denial, which indicates to the Tribunal that she was sufficiently strong to have also asked about her appeal rights and to have filed an appeal during the specified timeframe.

The Tribunal concludes that Ms. Kelson has not shown that any incapacity from illness prevented the timely filing of her appeal. Accordingly, this appeal cannot be accepted as timely filed.
Voluntary Leaving and Extended Benefits Issues

The Tribunal does not have the jurisdiction to consider these matters further because the appeal was not filed timely.

DECISION
The appeal filed against the fillin "" \d ""determination issued on August 12, 2004 pursuant to AS 23.20.379fillin "" \d "" is DISMISSED as untimely filedfillin "" \d "". Benefits remain denied as shown in the determination.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2004.
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Hearing Officer

