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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION
Docket No. 04 1917          Hearing Date: October 12, 2004 

CLAIMANT:
EMPLOYER:




LINDA L POPE
DENALI FOODS INC

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Linda L Pope
None

ESD APPEARANCES
None


CASE HISTORY
Ms. Pope appealed a September 8, 2004 determination that denied her benefits under AS 23.20.379. The issue is whether she was terminated for work-connected misconduct.


FINDINGS OF FACT
Ms. Pope worked for the interested employer from 1999 to August 15, 2004. Ms. Pope worked as a shift manager, working at night. The work was located in Anchorage, Alaska.  

Ms. Pope was discharged because she failed to ring her manual sales up and did not do the store deposits for her shift. She admitted both charges.

At her hearing, Ms. Pope explained that there were only two other employees working for her on her shift leaving her short an employee. The night she was discharged she was very busy. She was unable to get to these duties because she had to  clean up the store she described as “trashed.” She worked an extra one half hour cleaning. She left the deposits for the next shift. That crew was more concerned about the cleanliness of the store than doing the deposits.

The employer explained to Employment Security Division representatives that Ms. Pope should have insisted the two employees she had stay until all the work was finished. However, one individual was from a halfway house and the other had a second job to attend shortly after getting off work for this employer. Thus, neither employee could stay to help her. Ms. Pope had very few problems in the past with ringing up the till and deposits. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and 


(b)  remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

This Appeals Tribunal holds that the employer has not met its burden of proving by a preponderance of the evidence that       Ms. Pope intentionally failed in her duties. She was short staffed and could not complete all of her tasks. The employer’s statement that she should have kept her two employees at work until all the work was finished was not feasible.  

Under the circumstances of this case an unemployment insurance benefit disqualification will not be imposed. 


DECISION
The determination issued on September 8, 2004 is REVERSED. Benefits are allowed Ms. Pope for the weeks ending August 21, 2004 to week ending September 25, 2004 so long as she has filed and is otherwise eligible. Ms. Pope’s maximum benefits payable will not be reduced by three times her weekly benefit amount, and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 13, 2004.








Michael Swanson,








Hearing Officer    

