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STATEMENT OF THE CASE

On September 28, 2004, Ms. Lewis timely appealed two denials of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Lewis began working for the employer on December 1, 1996. She last worked on August 24, 2004. At that time, she normally worked 40 hours per week and earned $13.38 per hour.

After working a full shift on Tuesday, July 20, 2004, Ms. Lewis became ill that evening and was hospitalized.  She faxed a note from her doctor at Kenai Family Practice to her employer which stated she was not released to work until July 31, 2004.
Mr. Galic, who is the store manager where Ms. Lewis worked, made out the weekly schedules and posted them no later than noon on the Friday prior to the current week.  Because Ms. Lewis had been released from work for the remaining of week ending July 31, and because Mr. Galic was unsure when Ms. Lewis would be able to return to work at the time he composed the schedule, he did not schedule her to work for week ending August 7.  

Ms. Lewis contacted Mr. Galic to resume her employment sometime after he had completed the scheduling for week ending August 14, so she did not work that week.  According to company policy, Mr. Galic could have terminated Ms. Lewis for not remaining in closer contact regarding her availability, but because she was a valued employee, he gave her another chance after issuing a corrective action notice on August 17.  Ms. Lewis was not scheduled for week ending August 21, but attended a paid service luncheon on August 20, where she was honored for past performance with some of her co-workers.
Ms. Lewis worked full shifts on August 22, 23, and 24.  After her shift on August 24, Ms. Lewis was called into the manager’s office and informed of a complaint registered against her for allegedly not charging a customer for a bottle of wine.  On August 25, Ms. Lewis telephoned Mr. Galic who reiterated the charge of allegedly not charging a customer for a pack of cigarettes.  Ms. Lewis told Mr. Galic to get the story straight, and that he should know her better than that.  Mr. Galic told Ms. Lewis that he would not discuss the incident anymore.
Ms. Lewis decided to quit her job on August 25 because she was humiliated and embarrassed that she should be accused of such wrongdoings.  The company has a grievance policy in place that Ms. Lewis was aware of, whereby complaints may be lodged with the company union and the human resource department.  Ms. Lewis lodged no such complaints until the beginning of this month, when she sent a registered letter to the employer.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 515.8, states in part:

Disciplinary action administered by an employer implies that the worker’s behavior has been adverse to the employer’s interest.  It is well within the employer’s rights to take reasonable corrective action.  The Commissioner has held that the employee is justified in leaving only if:

· The employer’s action was unduly harsh or unwarranted by the alleged offense, or indicated a course of conduct amounting to “abuse, hostility or unreasonable discrimination,” and

· The worker made a reasonable attempt to resolve the issue with his employer before quitting. (Craig, 86H-UI-067, June 11, 1986)

Even though an employer may not have a formal grievance policy, it is still possible for a worker to make his grievances or concerns known to the employer.  Failure to do so negates good cause for quitting. Sandoval v. Alaska Dept. of Labor, Alaska Sup'r. Ct. 1C CCH Unemp. Ins. Rptr., ¶ 8124, December 19, 1986, the Court ruled that good cause involves evidence that the claimant endeavored to resolve his work grievance with his employer before “taking the drastic step of quitting his job.”

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.

"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

In one of its determinations issued on September 15, 2004, the Juneau UI Call Center denied benefits based on a conclusion that Ms. Lewis had quit her job on July 24, 2004. The Tribunal finds no basis within the record for such a conclusion.  While Ms. Lewis may have not informed her employer of her hospitalization immediately, she did ultimately send a fax within the same workweek and had no intentions of leaving.  
It is the conclusion of the Appeal Tribunal that because Ms. Lewis did not quit her job, a separation issue for week ending July 24, 2004 is not in order.
Ms. Lewis quit her job on August 25, 2004 because she was humiliated and embarrassed at being accused of allegedly giving either a bottle of wine or a pack of cigarettes to a customer without payment.  Although Ms. Lewis had been given a corrective action notice on August 17 regarding her attendance, she had not been given such a notice regarding the alleged offense or told she was being discharged, at the time she quit her job.  In fact, the last words to her by Mr. Galic were that he did not want to discuss it further.  Thus, Ms. Lewis did not quit over what could have been an unfair disciplinary measure, but over her own humiliation and embarrassment at being accused. 
There were alternatives available to Ms. Lewis that she did not avail herself of before quitting, such as trying to clear her name by following the company grievance policy, or facing her accuser in a subsequent meeting with her managers.  Because the average and prudent person would not necessarily quit over being accused of giving an item to a customer without payment, and because Ms. Lewis did not exhaust all reasonable alternatives before quitting her job, she did not have good cause to quit her job.
It is the conclusion of the Appeal Tribunal that Ms. Lewis voluntarily left suitable work on August 24, 2004 without good cause.

DECISION

The first notice of determination issued in this matter on September 15, 2004 is REVERSED. Ms. Lewis is allowed benefits beginning with the week ending July 31, 2004 through the week ending September 4, 2004, if she is otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with her eligibility for extended benefits.

The second notice of determination issued in this matter on September 15, 2004 is AFFIRMED. Benefits are denied for the weeks ending August 28, 2004 through October 2, 2004. Ms. Lewis’ benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 1, 2004.


Janne Carran


Hearing Officer
