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STATEMENT OF THE CASE

On September 28, 2004, Ms. Hillman filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Hillman began working for the employer on June 1, 2002. She last worked on August 11, 2004. At that time, she normally worked 40 hours per week and earned $17.50 per hour.

Ms. Hillman was transferred into the payroll department from the accounts receivable department in May of 2004, at which time she found the work to be backlogged.  At the time of her transfer, she had a two week vacation pre-approved for June.  Sometime before her vacation, the business development manager instructed Ms. Hillman to send Cobra insurance and 401K information to a recently terminated employee.  Due to her workload, Ms. Hillman did not get the requested information sent out before she went on her vacation.  She did not notify anyone before she left that it had not gone out.  When the employee complained he had still not received the packet by July 26, Ms. Hillman was instructed to fax the information immediately.  She also received an official reprimand from Mr. Barnard, finance manager, who informed her this was a breach of federal as well as company compliance.  Ms. Hillman was warned that failure to perform any of her other assigned duties regarding payroll or benefits would lead to dismissal.
On August 5, Ms. Hillman did an online search through the placement agency used by her employer.  Her intent was to assist a fellow worker, but instead she found what she thought was her own position of payroll specialist being advertised.  She confronted Mr. Barnard about the posting, and was told everyone was being evaluated, and that he was following instructions from upper management.  On August 9, Ms. Hillman sent an email to several members of upper management defending her performance and ability to meet deadlines, and expressing her desire to remain in her current position.  She also stated she found it disturbing that Mr. Barnard was conducting interviews for what she thought was her position.  Ms. Hillman’s email was addressed by Ms. Perry, company owner, who reassured Ms. Hillman that she did not have to defend her actions as payroll specialist, and that companies with such high volumes of revenue normally operated with a larger accounting staff. 
On the morning of August 11, Ms. Hillman logged into the payroll system and changed her hourly salary from $17.50 to $57.50.  Her stated intention for doing so was to discover if anyone was entering her personal payroll account to terminate her.  She knew the payroll batch that included her had already been run for the current pay period.  Just before she went to lunch, Ms. Hillman checked her account and found that the hourly rate had been adjusted back to $17.50.  Ms. Hillman commented to the bookkeeper that $57.50 looked a lot better than $17.50, and that Mr. Barnard must not be ready to fire her yet.
When Ms. Hillman returned from lunch, she checked the payroll system to find she had been denied access.  She was presented a formal letter of dismissal from Mr. Barnard, exhibit four, in which she was terminated effective immediately and instructed to collect all personal belongings, turn in her key, and vacate the building.  The letter stated she was being discharged for substandard work performance and an unprofessional attitude towards her job and her co-workers.  She was paid four weeks severance.  In a written statement to the call center, Mr. Barnard informed it that Ms. Hillman was discharged on the day in question for changing her pay rate without authorization.

During her employment, Ms. Hillman had been diagnosed with cancer and undergone cancer treatment.  The employer was in the process of looking for a new insurance carrier it wanted to have in place before November 1, 2004.  On the day of her dismissal, Ms. Hillman overheard Mr. Barnard comment to a member of the account receivables department that everyone over 40 gets cancer.  Ms. Hillman believes she was discharged because, as a cancer survivor, she was a greater insurance risk to the company and a personal liability in its efforts to change insurance carriers.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

“'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' “People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

While Ms. Hillman would have the Tribunal conclude she was discharged for being an insurance risk, the preponderance of evidence would indicate otherwise.  Ms. Hillman had received an official warning that failure to perform any of her other assigned duties regarding payroll or benefits would lead to dismissal, and was dismissed on the day she intentionally falsified her salary using access to her account as a payroll specialist.  The employer did not attend the hearing to state why it specifically  discharged Ms. Hillman, but told the call center she was discharged for tampering with her salary, an act she admitted to doing under oath, and an act to which she testified her employer was privy to before discharging her.  Thus, the preponderance of evidence would indicate that Ms. Hillman’s employment was terminated for dishonesty. This is further supported by the harshness with which the letter of termination was written.
The Employment Security Division’s Benefit Policy Manual in section MC 140 is pertinent and states in part: 

The duty of honesty is the clearest of the duties owed an employer. It is not necessary to show that a worker's dishonesty was illegal or criminal. The dishonesty need only injure the interest of the employer or breach a duty owed to the employer. Charges of dishonesty, however, must be proven, just as any other charge of misconduct. 
Ms. Hillman would have the Tribunal believe she changed her salary only to find out if she was being discharged.  Even if this were true, there are other methods less injurious to the interests of the employer to pursue.  In fact, Ms. Hillman had confronted the finance manager upon discovering an ad had been placed, and been told everyone was being evaluated and he was following orders from upper management.  Upper management had reassured Ms. Hillman the company needed to expand its personnel. Ms. Hillman had neglected to perform her duties as assigned, but had only received a warning, not a notice of termination.  On each occasion, Ms. Hillman had been reassured her job was not in immediate jeopardy.  While the Tribunal does not deny the fact the employer may have not been totally pleased with Ms. Hillman as an employee, it is convinced it was her own actions that led to her actual termination on August 11.
Even if Ms. Hillman may not have intended to receive financial reward from falsifying her records, such an act shows a willful and wanton disregard of the interests of her employer, and a breach of duty owed it in her role as payroll specialist.  Her action also followed hard upon a written warning that any further misbehavior regarding her job with payroll would lead to immediate dismissal. Furthermore, it would be difficult for the employer to further entrust the duties of payroll specialist to an employee who had used access of the position for personal edification at the employer’s expense.

It is the conclusion of the Appeal Tribunal that the employer discharged Ms. Hillman for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 2, 2004 is AFFIRMED. Ms. Hillman is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending August 14, 2004 through September 18, 2004. The reduction of Ms. Hillman’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 15, 2004.


Janne Carran


Hearing Officer
