KOKO, Christopher A.

Docket # 04 1940


Page 5 of 5

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 04 1940
Hearing Date: October 8, 2004

CLAIMANT:
EMPLOYER:
CHRISTOPHER KOKO
ALASKA TEPPANYAKI LLC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Christopher Koko
Gerald Nokat

ESD APPEARANCES:
None

STATEMENT OF THE CASE

On September 15, 2004, Mr. Koko timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Koko began working as a chef for Alaska Teppanyaki LLC on August 14, 1998. He normally worked forty to forty-five hours a week and earned $10.00 per hour. Mr. Koko worked full time the last week he was employed with his last date of work being on August 14, 2004. 

During a staff meeting in April of 2004, for which Mr. Koko was present, he over heard the owner of the company state it was the policy of the company to promote their employees based on seniority.  

Mr. Nokat, the general manager agreed with Mr. Koko’s statement about the owner saying it was his policy for his employees to be promoted by seniority.

Mr. Koko, like his co-worker Ramon, who was the executive chef, only worked dinner shifts. Due to family obligations, both men had previously requested to not work any lunch shifts.  In June 2004, Ramon gave notice and quit his job. Based on seniority, Mr. Koko was next in line to fill the vacant position. Instead of filling the position with Mr. Koko, Mr. Lopez, Mr. Koko’s immediate supervisor, filled the position with another employee with less seniority. 

Mr. Koko feeling that he was being discriminated against protested to Mr. Lopez.

Mr. Lopez told Mr. Koko an employee willing to work the lunch shift was better suited to fill the position. Mr. Koko reminded Mr. Lopez that Ramon had not been required to work the lunch shift while he was in the position. Mr. Lopez in return told Mr. Koko that he could compete for the position. Beginning with the other employee first, both employees would be given a chance to take turns and work as the executive chef for one month. Mr. Lopez would then grade each on their work performance. Mr. Lopez would fill the position with who ever received the higher grade. 

At first, Mr. Koko was agreeable to the competition. As the time came closer for 

Mr. Koko to take his turn, he began to believe even more that his employer had been unfair. Mr. Lopez had already given the position to the co-worker. If the position were now to be given to Mr. Koko instead, it would probably cause issues between Mr. Koko and the co-worker, as they had been friends.  Mr. Koko was feeling stressed over the situation.

Mr. Koko took his concerns to Mr. Nokat. He told Mr. Nokat that he believed 

Mr. Lopez had discriminated against him because Mr. Lopez, Ramon, and the other employee are all Hispanic and Mr. Koko is not. During the six years of 

Mr. Koko’s employment, he, as well as all the rest of the crew had always been promoted based on seniority. 

Mr. Nokat said he would look into Mr. Koko’s concerns. Mr. Nokat asked 

Mr. Lopez if he was discriminating against Mr. Koko and Mr. Lopez replied that he thought he was treating all his employees fair.  Mr. Nokat does not remember if he ever got back to Mr. Koko regarding the outcome of his conversation with Mr. Lopez. 

There were other issues as well that led Mr. Koko to believe he was being treated differently. After being gone for a while, Ramon asked Mr. Lopez if he could return to work in the kitchen on a part-time basis. Mr. Lopez agreed. The persons working in chef positions shared in a percentage of the daily tips received. The percentage was divided based on seniority. Mr. Lopez allowed Ramon to receive a higher percent of the tips than normal of a person working in that position. 

Thinking to further alleviate some of his stress, Mr. Koko asked Mr. Lopez what the possibility was of just working part-time and working some place else full-time like Ramon did. He also asked that if he did change to part-time, would he be able to receive the same percentage of the tips just like Ramon was currently getting. Mr. Lopez told Mr. Koko his percentage would be smaller. 

As a result of Mr. Koko believing Mr. Lopez was being discriminatory and treating him unfairly he filed a civil suit. After Mr. Koko initiated the suit, he noticed that a co-worker who worked along side him in the kitchen would no longer converse with him. Mr. Koko worked side-by-side with this other person for hours cutting meat with sharp knives in silence. The silence gave Mr. Koko an uncomfortable and unsafe feeling, as there has been a long history of violence erupting between various kitchen staff in the past. 

Mr. Koko’s work situation caused him to suffer physical ailments induced by stress for which he found it necessary to seek medical attention on more than one occasion. The doctor put Mr. Koko on medication to help him combat his symptoms.  

Mr. Koko decided he could no longer continue working under the conditions placed on him by Mr. Lopez and the other staff. Knowing it would take time for his employer to hire and train someone else to fill his position Mr. Koko provided Mr. Nokat with a month notice of his intent to quit. Though he felt it was necessary that he leave, he did not want his employer left without capable help. Mr. Nokat being aware of Mr. Koko’s stress related medical issues made no attempt to convince Mr. Koko to remain employed.  

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
“A worker has good cause for leaving suitable work due to the actions of his supervisor if those actions include a course of conduct amounting to "hostility, abuse or unreasonable discrimination. In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work." Craig, Comm'r Review 86H-UI-067, June 11, l986.

In using the Craig case cited above and applying that cite to this case, the Tribunal concludes the claimant has established that he was subjected to discriminatory behavior from his employer.

It was policy of the owner that promotions were to be based on seniority. But it was employees of Hispanic origin, regardless of seniority, that were being given the promotions. The record establishes that Mr. Koko was the senior staff member and should have received the promotion over the other employee. Unlike his Hispanic co-worker, Mr. Koko was told his tip percentage would be reduced if he went part-time.

 Mr. Koko had been treated differently by his employer and thus discriminated against. He was unsuccessful in rectifying the situation by bringing his concerns to both his supervisor and the general manager. He had shown that his health began to deteriorate as a result of the stress caused by the discrimination.

The fact that Mr. Koko continued working for a month after he gave his resignation notice would typically negate good cause. However, in this case the Tribunal believes that his decision to continue to work did not negate good cause as Mr. Koko felt a professional obligation to his employer. He knew it would take time for the employer to find a replacement with the required skills needed to perform the job.

Given the facts in this case, Mr. Koko had good cause to quit his job when he did.
Under AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker works less than full time and earns less than the "excess earnings" amount. Mr. Koko’s earnings for the week ending August 14, 2004, were more than his excess earnings amount. The denial period will be adjusted accordingly.
DECISION

The notice of determination issued in this matter on September 15, 2004, is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Mr. Koko is allowed benefits for the weeks ending August 21, 2004 through September 25, 2004, so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 14, 2004.

`                                                                           Sherry Drake








Hearing Officer
