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STATEMENT OF THE CASE

On September 28, 2004, Mr. Roberts timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Roberts began working for Old Chicago as a bartender on May 26, 2004. He last worked on August 22, 2004. At that time Mr. Roberts hours varied with each weeks schedule and he earned $5.15 per hour.

Around August 9, 2004, Mr. Roberts gave his employer a two-week notice of intent to quit. He decided to quit because he had been thinking of going back to school, and he and the bar manager, Mr. Stevenson, were not getting along. However, as the time to quit got closer, things seemed better between himself and the bar manager which caused Mr. Roberts to contemplate retracting his notice and staying. 

On August 22, 2004, Mr. Roberts began his shift as bartender at around 4:30 PM. He worked along side another employee until around 6:30 PM when the other employee went home. Around 9:00 PM that evening, the bar manager, Mr. Stevenson, went behind the bar and noted two disposable to go cups, with lids and straws, sitting near the well next to other glasses. Mr. Stevenson asked Mr. Roberts if the cups were his. Mr. Roberts replied that he was unaware of where the cups came from and that they were not his. Mr. Stevenson then retrieved the cups. 

Mr. Stevenson later gave the cups to the General Manager, Ms. Johnson, for inspection. Between the two of them, they deciphered the cups still containing some ice, had had alcoholic drinks in them. Though neither Mr. Stevenson nor Ms. Johnson had witnessed Mr. Roberts with the cups, at the end of his shift they called him into the office for a meeting. The cups had not been presented to Mr. Roberts for inspection of their contents, as they had already been disposed of. Mr. Roberts had been asked what he knew about the cups. 

Mr. Roberts told them the cups were not his and then reminded his employers that he had not been the only one working behind the bar. He offered to take a breathalyzer test. 

Mr. Roberts informed Ms. Johnson it was not an uncommon practice for the bartender’s who worked there to place unfinished drinks into to go cups, with lids, for customers to carry out, just as he had recently done for Mr. Stevenson upon his instruction. 

It is written in the employer’s policy that an employee may not be in the possession of, purchase, or consume alcohol while on duty. If any of these actions are found, the employee would be discharged. Ms. Johnson fired Mr. Roberts not for drinking alcohol on the job, but for having the to go cups containing alcohol within his possession behind the bar. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part, with regard to insubordination:

We must decide in this case whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination. A single act of insubordination may constitute misconduct if it is serious enough. Reprimands or warnings are necessary in most cases, however, to make certain the worker was aware that the conduct was unsatisfactory… 

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.

While the Tribunal does not dispute the right of an employer to dismiss a worker, the employer must bring to the hearing evidence sufficient to establish misconduct.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved…

On the night of his discharge, Mr. Roberts had worked only a few hours by himself behind the bar. Neither Mr. Stevenson nor Ms. Johnson saw the cups in Mr. Roberts’ possession,

only in his proximity. Mr. Roberts contends that he was unaware of how the to go cups got behind the bar and that they were not his. The cups could have been set there by another employee, as Mr. Stevenson himself had been known to use them. 

Mr. Roberts may have been negligent for not being aware the cups were in his area. However, the employer has not established that this one act was of gross or repeated negligence. Therefore, it is the conclusion of the Appeal Tribunal that Old Chicago discharged Kyle Roberts for reasons other than misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 16, 2004, is AFFIRMED. Mr. Roberts is allowed benefits under AS 23.20.379 for the weeks ending August 28, 2004 through October 2, 2004, so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 2, 2004.


Sherry Drake


Hearing Officer

