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STATEMENT OF THE CASE

On September 16, 2004, Ms. John timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. John, with the assistance of the Department of Vocational Rehabilitation had applied for and been hired to work with Knightwatch Security Service. Ms. John began working on July 1, 2003. Ms. John last worked on August 15, 2004. Ms. John worked midnight to 8:00 AM, Wednesday through Sunday totaling forty hours per week. She earned $9.75 per hour.

Ms. John’s job entailed securing fourteen buildings and surrounding lots spanning over a mile and a half to two-mile area of downtown Juneau, Alaska. Ms. John had to check the doors and windows of each building and listen for any alarms. Ms. John was required to secure each location between four and eight times a night.   

Knightwatch Security Service does not provide transportation for their employees. 

Ms. John has some physical disabilities and used her car to get from one job location to another. Being aware that Ms. John has disabilities, her employer did not object to 

Ms. John using her car. 

In the spring of 2004, Ms. John began experiencing problems with her car. Ms. John took her car into the local Saturn dealer on several occasions, but the dealer had been unable to detect any problem. The problems with the car began with the warning lights on the dash lighting up. Then there were problems getting the car started, which occasionally left Ms. John stranded. The problems continued to grow which included the car stalling in the middle of the road while being driven. 

Ms. John’s husband could not drive her to and from work in his car because their work shifts over lapped one another. It was too expensive for Ms. John to use a cab to get around for work. Ms. John did research the option of taking the city bus to work but the bus schedule did not coincide with her work schedule. 

Frustrated by her car’s problems and the Saturn’s dealership being unable to help,

Ms. John took her car to three other dealers in town, but they too, could not locate the cause of the problems. In May, 2004, as the problems were progressively getting worse, Ms. John contacted a major Saturn dealership located in Anchorage, Alaska. That dealership then began corresponding with the dealership here in Juneau. Being perplexed over not discovering the root of the problem, the Anchorage dealership suggested Ms. John bring her car to them in Anchorage for further inspection.  

Ms. John began making preparations to take her car to Anchorage. She did not have anyone to help her take the car to Anchorage or to pick it up from the ferry once it arrived. Therefore, it was necessary for Ms. John to take the car herself. While looking into making ferry reservations, Ms. John was told by an employee of the ferry system that she needed to purchase her ticket as soon possible as space for vehicles was running out and it would be several months before there would be more room. 

On August 3, 2004, Ms. John notified the officer in charge at work, Mr. Sunberg, that she needed to take time off on August 18, 2004, to take her car to Anchorage to be repaired. Fearing she would lose the chance to put her car on the ferry, Ms. John purchased a non-refundable ticket. On August 13, 2004, Lieutenant Carlioti told 

Ms. John she could not have time off because they did not want to pay someone else overtime to cover her shift. It was because of the overtime that the absence would be unexcused. 

Ms. John having purchased a non-refundable ticket and thinking her absence would merely be unexcused, made the trip to Anchorage. On August 18, 2004, while on the telephone to her husband, Ms. John learned that a certified letter from her employer arrived in the mail that day. After arriving home on August 19, 2004, Ms. John contacted her employer and was informed that as per the letter, she was terminated. Ms. John, being a good employee and having no prior issues with her employer, had not realized if she missed the one day of work she would be fired from her job.  

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION


The Tribunal does not dispute the employer’s right to dismiss an employee it feels cannot meets its standards. However, the employer must bring evidence sufficient to establish misconduct. The Tribunal must then decide if the claimant’s actions rise to that level.

In King, Comm’r Dec. 03 1060, August 25, 2003, with regard to absences, the Commissioner held in part:

The claimant did not make reasonable attempts to notify her employer of her absence in spite of clear instructions to do so. “Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Commissioner Review 9225438, June 18, 1992.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
Taking into consideration the circumstances of Ms. John’s absence, the Tribunal holds that, despite a previous warning that her absence would be unexcused, her failure to show up for her shift on August 18, 2004, was not a wilful or wanton disregard of the employer’s interest. Prior to her absence, Ms. John asked for the time off as she needed to get her car repaired. She had no other transportation option. She believed her absence, though unexcused, would not lead her to discharge. 

Knightwatch Security Service had been notified of their right to attend this hearing, but chose not to attend. It is the employer’s burden to establish that Ms. John was discharged for reasons of willful misconduct in connection with her work. The employer has failed to bring evidence forth to establish misconduct in connection with the work. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this separation, and benefits will not be denied.
It is the conclusion of the Appeal Tribunal that Knightwatch Security Service has not established it discharged Ms. John for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 22, 2004, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending August 21, 2004 through September 25, 2004. The reduction of Ms. John’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 28, 2004.
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Hearing Officer

