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CASE HISTORY

The claimant filed a timely appeal against the September 24, 2004 determination that denied unemployment benefits under AS 23.20.379. The issue is whether Mr. Moyer voluntarily quit suitable work without good cause or was dismissed for misconduct.

FINDINGS OF FACT

Mr. Moyer worked for the employer from August 2003 until September 18, 2004. He was an auto body technician earning $25 per hour. His tasks were to repair and reassemble vehicles; he did not do any painting for the employer.

On Mr. Moyer’s last day of work, he spoke to the owner about further work. The owner told Mr. Moyer that there was no other work for him. The owner also indicated he did not know if there was any work coming in for Mr. Moyer. Mr. Moyer gave the owner his cellular phone number but has not heard from the owner about any new work. 

The workload varies according to the season, with the business being less busy in the summer months than the winter months. In the slow months, the workload is very “up and down” according to how may vehicle accidents there are. Generally, if there was no work, Mr. Moyer did not stay at the employer’s place of business; after a lull, he would be called if work was available. 

Either the office manager or the owner assigned the work to the auto body technicians according to the work that was available and what each technician’s specialty was. 

Mr. Moyer worked approximately 20 to 30 hours during September 2004. 

The call center’s September 24, 2004 voluntary leaving determination stated in part:

You quit your job as an auto body tech for Valley Auto Body effective 8/20/04.

You quit because you were not getting enough hours for you to pay your bills.

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The first issue to decide in this matter is whether Mr. Moyer was discharged or whether he voluntarily quit work. Based on his testimony, the Tribunal concludes he was discharged from his position. He had no choice in remaining on the job. The issue then goes to whether Mr. Moyer was dismissed for work-connected misconduct. To establish misconduct, the employer must present evidence to show that Mr. Moyer did something contrary to the best interests of the employer.  

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.


The employer did not attend the hearing and did not bring forth any witnesses with first-hand knowledge to give sworn testimony. Thus, this case rests on the credibility of the sworn testimony given by Mr. Moyer.   

Mr. Moyer’s sworn statement leads the Tribunal to conclude that he left due to lack of work, which is a non-disqualifying separation from employment. No denial of benefits will be imposed.

DECISION

The determination issued in this matter on September 24, 2004 is REVERSED and MODIFIED. Mr. Moyer is allowed benefits pursuant to AS 23.20.379(a)(2) (termination) for the week ending August 21, 2004 through the week ending September 25, 2004. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on November 4, 2004.








Diane Reeves, Hearing Officer

