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CASE HISTORY

Ms. Wermager timely appealed the October 13, 2004 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT

Ms. Wermager began working for the employer as a Certified Nursing Assistant (CNA) in August 1998 and last worked on September 24, 2004. Her pay rate was $14.05 per hour, and she generally worked three twelve-hour shifts per week. Ms. Wermager’s duties were to provide personal patient care and to provide patient services, such as changing soiled linens, serving meals, taking patients’ vital signs, restocking of pantry items, charting the services she performed for each patient, and answering patient calls. 
Ms. Wermager’s position was unionized through the IBEW.

On September 24 when Ms. Wermager arrived for her 7:00 a.m. shift, she discovered that she had 12 patients assigned to her. One of the other CNAs had called in to be absent, and no replacement had been called in. She felt she could not handle 12 patients in one shift and protested to the supervisor. The supervisor’s response was that another worker “had the whole floor last night” by herself and walked away from 

Ms. Wermager. Ms. Wermager felt herself “snap” and get upset to the point that she thought she would begin to cry; she did not want to cry at work. She felt like screaming and just wanted to leave the hospital. After being on the job approximately 15 to 20 minutes, she clocked out, went into the supervisor’s office to turn in her badge, and quit. Ms. Wermager felt that by being given the 12 patients she would then be “over-loaded” and quit. Additionally, she felt that patient safety was being compromised by having too few CNA staff on duty that day.

Ms. Wermager called her union steward after she returned home on September 24.  She testified that she did not call the union steward before quitting because she was too emotional. She filed no union grievances before or after quitting.

Approximately two weeks before quitting, Ms. Wermager was “over-loaded” with patients. She complained to the Chief of Nursing Staff (Chief) about the situation and was told that the situation would be “looked into.” Ms. Wermager heard nothing further about the matter, though she did receive an apology regarding the scheduling of too few staff on that shift. Although she had other problems on the job, Ms. Wermager “loved” her job and wanted to try to make it work for her. This is why she did not quit when problems arose before September 24, 2004. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

To avoid penalty under AS 23.20.379(a) for leaving work, Ms. Wermager must establish she left suitable work for good cause as defined for unemployment insurance purposes.


"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm'r Dec. 9427588, July 29, 1994.


“The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting.” Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. Both factors must be. 
Leaving a job due to adverse working conditions can provide a worker with a compelling reason to quit. However, the worker must satisfy both factors cited in the Craig decision in order to establish good cause. The primary issue in this case turns on whether the claimant exhausted all reasonable alternatives prior to leaving her job. In this matter, a reasonable alternative to quitting her job on September 24 would have been to allow the Chief to “look into” the matter, as was offered just a couple of weeks before her last day. Another reasonable alternative would have been for Ms. Wermager to file a union grievance before walking off the job. Because she did not avail herself of these reasonable alternatives prior to quitting, Ms. Wermager failed to satisfy the second, but major, component (in Craig) in establishing a quit with good cause. 

The Tribunal holds that Ms. Wermager’s failure to exhaust all reasonable alternatives prior to quitting negates any good cause that may have otherwise been established in this matter. Therefore, Ms. Wermager quit suitable work without good cause. Benefits must be denied.

DECISION
The October 13, 2004 determination is AFFIRMED. Benefits are denied for the week ending September 25, 2004 through the week ending October 30, 2004. The claimant’s maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, she may not be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 5, 2004.


Diane Reeves, Hearing Officer

