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CASE HISTORY

Mr. Silva filed an appeal from an October 15, 2004 determination that denied his benefits based upon AS 23.20.379. The issue is whether the employer discharged Mr. Silva for work-connected misconduct.


FINDINGS OF FACT
Mr. Silva began work for this employer in June 2003. His last day of work was September 20, 2004. Mr. Silva was dismissed on September 21, 2004. The employer is a medical facility. Mr. Silva worked as an appointment scheduler. This position required such activities as answering the telephone and taking payments from patients.  

The last two incidents leading to Mr. Silva’s termination related to a coworker, Shannon. Shannon was a relatively new employee, beginning work with this employer in early summer 2004. She worked at the front desk, which is in the same area Mr. Silva worked. 

On September 20, 2004, she asked a patient to step around to the appointments area and speak to Mr. Silva about paying for her services with a check. 

Mr. Silva had to inform the patient that the services to be provided could not be paid for by check but required cash payment. Mr. Silva also asked Shannon if she didn’t know about this. According to Mr. Silva he did not raise his voice or swear at Shannon. Mr. Silva described Shannon as “not liking men” and having an “attitude.” Shannon complained about Mr. Silva being rude to the business manager, Ms. Welsh. 

Ms. Welsh had become aware of a personality conflict between   Mr. Silva and Shannon in late August. On September 15, 2004 the two had a confrontation over the printer. Mr. Silva had offered to show Shannon how something was used to which Shannon had replied “you’re not my boss.” Mr. Silva had taken the matter up with Ms. Walsh in her office. Shannon had followed him into the office. Ms. Walsh did not want to hear their complaints but only wanted them to get along. Mr. Silva abruptly left the meeting,  apparently upset that Shannon insisted on telling Ms. Walsh what had happened. 

On Friday September 17, 2004, in an effort to put more space between them, Ms. Walsh ordered both Mr. Silva and Shannon to exchange seats with the two coworkers sitting next to them. Shannon reluctantly agreed. Mr. Silva testified he thought it was only a suggestion by Ms. Walsh and he was angered by it. According to Ms. Walsh she gave Mr. Silva until the next day to switch. By Monday he had not yet changed seats. When yet another confrontation between Mr. Silva and Shannon occurred (discussed above), and because of other patient complaints, the decision to terminate Mr. Silva was made.        

In mid-August, a patient wanted to make a payment with a nine-day postdated check. The employer’s policy was that checks cannot be post dated more than five days. Mr. Silva approached Ms. Mchugh, the risk manager for the employer, asking whether the check could be accepted. The discussion took place in the office of        Ms. Cowgill, the administrative director. Ms. Mchugh asked him if he had determined the patient’s insurance coverage. Mr. Silva became upset and replied that insurance coverage was not his problem. Both Ms. Mchugh and Ms. Cowgill felt he had been frustrated and rude with Ms. Mchugh. 

The next day Mr. Silva went to Ms. Mchugh and apologized for his behavior. Mr. Silva had no real explanation for why he was rude to her, or even why he approached Ms. Mchugh about the problem since he already understood the employer’s policy.

Mr. Silva was given two weeks severance pay upon his dismissal. Furthermore, although Ms. Cowgill has not given him a letter of reference, she did forthrightly testify she would give him a reference if any potential employers called. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section MC 490 VULGAR OR PROFANE LANGUAGE states as follows:

B.
Towards a Supervisor


Vulgar or profane language to a supervisor is misconduct in connection with the work if it shows a willful disregard of the employer's interest.  A determination of misconduct depends on the nature of the occupation and the circumstances under which the worker made the remarks.

Acceptable language used in the longshoring occupations differs from that expected in the public contact occupations. If an employer discharges a longshore worker for vulgar language, then the discharge is probably not for misconduct in connection with the work.  However, what may be normal banter among co‑workers may be misconduct in connection with the work if the language is directed to a supervisor, even in the rougher occupations.  An employer has the right to expect that a supervisor receive such respect that a worker's vulgar or profane language does not undermine the supervisor's authority. Hot‑tempered remarks, threats, or insolence, without due provocation, are misconduct in connection with the work (Douglas, 9029364, August 9, 1991.)

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

There were many complaints about Mr. Silva’s attitude from patients and coworkers. Especially the August 17 situation involving Ms. Mchugh proves Mr. Silva was capable of being rude. However, the last two incidents directly leading to Mr. Silva’s termination concerned his interaction with a coworker, Shannon. 

Mr. Silva denies being rude to Shannon. Rather he suggests she had her own attitude. It does appear to the Appeals Tribunal that Shannon was an equal participant in these last two altercations. In the Tribunal’s judgment these two last incidents simply have not been proved to be the result of Mr. Silva’s rudeness, but rather were most likely caused by a mutual personality conflict. 

It is the holding of this Appeals Tribunal that, for unemployment insurance purposes, misconduct connected with Mr. Silva’s termination has not been established. A disqualification period is not in order.

DECISION
The notice of determination issued in this matter October 15, 2004 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Silva is allowed benefits for the weeks ending September 25, 2004 through October 30, 2004. Mr. Silva’s maximum payable benefits are not reduced by three weeks, and he again may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 18, 2004.








Michael Swanson







Hearing Officer

