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ESD APPEARANCES:
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CASE HISTORY

The interested employer, All In A Day Temp Service, appealed a determination dated October 8, 2004 that allowed benefits without penalty under AS 23.20.379. The issue is whether      Ms. Remer was discharged for misconduct connected with her work.


FINDINGS OF FACT
Ms. Remer began work for the employer on August 30, 2004. She was assigned to the local telephone company. Her last day of work was September 29, 2004 when she was discharged. Ms. Remer was in training to become a customer service representative. Her immediate supervisor at the telephone company was Brandy.

On her last day of work she was in a study group with two other trainees. They were studying for a test to be taken later in the afternoon.

One of the trainees, Sarah, asked Ms. Remer the same question several times without letting her answer. Finally, Ms. Remer snapped, “I’m trying to answer it.” At her hearing, Ms. Remer testified that she thought Sarah was berating her by asking the same question over and over without letting her answer. Sarah became upset with Ms. Remer and got up and left. Ms. Remer insisted that she did not yell or curse at Sarah.

Unknown to Ms. Remer, Brandy had come up behind Ms. Remer and overheard her remark to Sarah. She considered Ms. Remer agitated, and felt she could not get Ms. Remer’s attention even after repeating her name several times. She decided to separate Ms. Remer from the other two individuals. Ms. Remer protested that she had done nothing wrong, and didn’t think they needed to be separated. Brandy advised her she would reassign them after lunch, two hours later. Ms. Remer did not think this was fair, threw her nametag down and remarked, “this is bull-shit.” She then informed Brandy that she was going to study in the break room.

Very shortly later, Ms. Remer was advised to return to the temp agency where she was terminated. Ms. Remer denied being upset when Brandy spoke to her, or that Brandy had repeated her name several times without her hearing it. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

….  
8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


An employer has the responsibility of making employee assignments. Ms. Remer’s conduct is certainly questionable. However, Ms. Remer denies being upset, and furthermore seems to have been in the process of complying with the employer’s request to separate when she was removed and terminated.  Because the incident appears to be a single, isolated episode, this Appeals Tribunal gives her the benefit of the doubt and holds that her outburst was a good faith error in judgment. 

The employer may have been justified in discharging Ms. Remer because her actions were not in the best interests of the employer. However, this Appeals Tribunal holds the circumstances leading to her termination are such that misconduct cannot be found. Therefore, a disqualification is not in order.
DECISION
The notice of determination issued in this matter on October 8, 2004 is AFFIRMED Ms. Remer is allowed unemployment insurance benefits under AS 23.20.379. Benefits are allowed for the weeks ending October 2, 2004 through week ending November 6, 2004.     Ms. Remer’s benefit amount is not reduced by three times her weekly benefit amount. The determination will not interfere with her eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 22, 2004.
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Hearing Officer

