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CLAIMANT:
EMPLOYER:




RENEE M KEITH
FERGUSON ENTERPRISES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Renee M Keith
Ricky Bertz
ESD APPEARANCES:
None

CASE HISTORY

The interested employer, Ferguson Enterprises, by and through it’s representative of record, UC Express, appealed an October 6, 2004  determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. Keith’s separation from work. The issue is whether the employer discharged Ms. Keith for misconduct connected with her work.


FINDINGS OF FACT
Ms. Keith began work for this employer in July 2001. Her last day of work was July 31, 2004. Ms. Keith worked as the showroom sales manager. The work was located in Fairbanks, Alaska.

 Ms. Keith resigned and gave her last manager 2 months notice. She described her working conditions as “too more work to get done than I could get done.” The store and management was disorganized. Ms. Keith felt she could not meet her customer

commitments on a regular basis.

Ms. Keith regularly worked more than a 40-hour workweek. Often during the summer she worked 45-50 hours. She was paid $17 per hour plus commissions. Ms. Keith did not quit over her wage rate. Although the end result of her work problems was stress,       Ms. Keith also forthrightly testified that she did not quit because of health problems.

Mr. Bertz, a manager, acknowledged frustration in receiving product on time. Both Ms. Keith and Mr. Bertz testified that the company has come under new ownership through merger beginning in January 2004 and has undergone changes such as new methods of ordering products and materials, a new computer system, and a general change in culture. This resulted in confusion. Ms. Keith noted that she had decided to quit before the merger, but was urged to continue working for the company. 

Ms. Keith had an assistant assigned to her in May of 2004. An assistant requires three to six months of training to become productive. There was no transfer available to Ms. Keith in the Fairbanks area. Mr. Bertz noted that the employer is a wholesale plumbing outlet. Since Ms. Keith indicated on Exhibit 8 that she has eight years experience working as a salesperson in the field of plumbing supplies but is generally unhappy working in the industry, there would not have been any alternative positions available to her.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

The Employment Security Division's Benefit Policy Manual, in section VL 515.05 states, in part, as follows
A worker has good cause to voluntarily leave work because of the worker's objections to the working conditions if the worker's reasons for the objections are compelling.  A mere dislike, distaste or slight inconvenience based on the working conditions does not give good cause for voluntarily leaving work.

As can be seen from the above Commissioner decision and Benefit Policy Manual, good cause is established by showing some compelling reason gave an individual no choice but leave employment.        Ms. Keith quit because of overwork caused by a lack of help and by company disorganization. Yet, she had a helper as of May, and the company disorganization can be explained by a merger that was taking place. Ms. Keith forthrightly testified that neither her health nor her wage rate caused her decision to quit her work. 

This Appeals Tribunal believes Ms. Keith may also have become tired of her profession, thus contributing to her desire to quit. Under all the circumstances of this case, this Appeals Tribunal does not find sufficient compelling reason for her to quit her work when she did. A disqualification must be imposed. 

DECISION
The notice of determination issued in this matter on October 6, 2004 is REVERSED. Ms. Keith is denied benefits beginning with the week ending July 31, 2004 through the week ending September 4, 2004. A three-week reduction from her maximum benefit amount is imposed. The determination may interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 29, 2004.








Michael Swanson







Hearing Officer

