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CASE HISTORY

The claimant timely appealed the October 20, 2004 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT

Mr. Silva last worked for the employer as a full-time gaming attendant from 

December 29, 2003 until September 24, 2004. His pay rate was $9.50 per hour. 

Mr. Silva’s duties were to sell pull-tabs, provide customer service, perform cashier duties, and do cleaning, as needed. 
After September 24, Mr. Silva stopped showing up for work because he had several concerns about the working conditions. His intention in not showing up for work on September 25 and beyond was to quit.

Before quitting, Mr. Silva spoke to Angelo, one of the managers, about his immediate concern: what Mr. Silva felt was the lack of fairness in the work schedule. Angelo said he would look into the matter and get back to Mr. Silva. When Angelo failed to get back to Mr. Silva in four days, Mr. Silva decided to quit. He did not inform the employer of his quit. 

Mr. Silva felt he was frequently scheduled for positions in which he was unable to make tips. Customers are not required to tip any worker, but often they do. He felt further that if there was any “dirty” job to do, such as dumpster “policing” duty, it was given to him. The various positions on the schedule are rotated among the 17 to 20 gaming attendants. 

Mr. Silva felt that one employee, who had been recently re-hired, was given the bingo caller position more quickly than he was after he was re-hired. Mr. Tuttle, the Director of Operations, explained that the other employee had been employed for quite a while before resigning, and she had been through the entire caller training. On being rehired, she was given a refresher in the caller position and was put to work as a caller in only one week. Mr. Silva had not been a caller before he left and was rehired. After re-hire, he had to not only pass his 90-day probation but also go through caller training before he could work in the caller position.

Mr. Silva considers himself to be a sensitive person. He felt the managers were “tough” on him but lenient with the other employees. For instance, he believes he was unfairly given a three-day suspension after calling in sick but later was observed playing bingo instead of working. He believes another employee, who missed work one night and was also seen playing bingo, did not receive the same three-day suspension but should have. Mr. Tuttle explained that the incident to which Mr. Silva is referring was different in that the employee had pre-arranged for the time off. That employee had not called in sick the same day he was seen playing bingo, as Mr. Silva had.

Mr. Silva could not understand why a worker, who once said to him that she did not “know why they re-hired“ him, would be promoted to a manager position. Mr. Tuttle explained that there has been a recent large change in the management staff, and he is working closely with that manager to develop her skills. 

The employer has an “open door” policy, which means that any employee with a problem may take that problem to a manager or to the owner for resolution. Mr. Silva did not speak to Mr. Tuttle or to the owner before quitting on September 25, 2004. The employer did not hear from Mr. Silva until October 15, 2004, when he went to pick up his final paycheck.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

To avoid penalty under AS 23.20.379(a) for leaving work, Mr. Silva must establish he left suitable work for good cause as defined for unemployment insurance purposes.


"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

“The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting.” Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. Both factors must be satisfied in order to establish good cause. 
”The causes must be of a necessitous and compelling nature, but not determined on a subjective basis with respect to the particular applicant for benefits. Rather, the reasons must be such that a reasonable and prudent person would be justified in quitting his job under similar circumstances. ‘Good cause’ for leaving work is established only by reasonably compelling circumstances… The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.” Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Adverse working conditions can provide the compulsion necessary to establish good cause. However, the worker must establish that the conditions are truly adverse, not just give a statement as to his perceptions or beliefs about the conditions. 

The primary issue in this case turns on whether the claimant exhausted all reasonable alternatives prior to leaving the job. In the instant case, a reasonable alternative to quitting his job on September 25 would have been for Mr. Silva to take advantage of the employer’s open door policy and speak to either Mr. Tuttle or to the owner. Another reasonable alternative would have been for Mr. Silva to speak to Angelo again about his objection to the work schedule. Because Mr. Silva did not avail himself of these reasonable alternatives prior to quitting, he failed to satisfy the second, but a major, component in establishing a quit with good cause. 

The Tribunal holds that Mr. Silva’s failure to exhaust all reasonable alternatives prior to quitting negates any good cause that may have otherwise been established in this matter. Therefore, Mr. Silva quit suitable work without good cause. Benefits must be denied.

DECISION
The October 20, 2004 determination is AFFIRMED. Benefits are denied for the week ending October 2, 2004 through the week ending November 6, 2004. Mr. Silva’s maximum benefit entitlement is reduced by three weeks. Further, he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 29, 2004.


Diane Reeves, Hearing Officer

