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STATEMENT OF THE CASE

On November 15, 2004, Ms. Bass timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Bass began working for Ophthalmic on September 13, 2004. She last worked on October 8, 2004. At that time, she normally worked 40 hours per week and earned $13.00 per hour.

On October 8, 2004, Ms. Bass was involved in a verbal confrontation with another employee. Although the confrontation did not include any physical violence or threats, it was the second of such incidents, with the first occurring on September 30, 2004. 

On the morning of October 11, 2004, Ms. Bass phoned her supervisor, Ms. Swihart and informed her she would not be coming into work. Ms. Bass mentioned to Ms. Swihart that she was not feeling well and proceeded to tell her about the incident that occurred the previous Friday between herself and her co-worker. 

ARGUMENTS OF THE PARTIES
Ms. Bass testified she told Ms. Swihart that she did not want to work with a person who treated her the way the co-worker had. If Ms. Swihart wanted her to come back to work, she would need to address the issue with the co-worker first and then call Ms. Bass back. Ms. Bass then asked Ms. Swihart about getting her final paycheck. Ms. Swihart never called Ms. Bass back to indicate she had spoken with the co-worker. A few days later, Ms. Bass phoned the bookkeeper and arranged for her check to be mailed.   

Ms. Swihart testified that when Ms. Bass called it was to tell her that she would not be coming back to work because she did not get along with her co-worker. Ms. Swihart asked Ms. Bass to come into the office and discuss her issues with the administrator before making up her mind to quit. Ms. Bass stated she did not want to. Ms. Swihart asked Ms. Bass to think about it a while and call her later that afternoon to let her know what she had decided. Ms. Bass never called Ms. Swihart again.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

.

CONCLUSION

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation. The moving party is the party who, having a choice to continue the relationship, acts to end it. (Swarm, 87H-UI-265, September 29, 1987)
There were some differences between the claimant's testimony and that of the employer’s witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer’s witness. Furthermore, the preponderance of evidence would indicate that either way, Ms. Bass was the moving party as the final decision to remain employed. 

In Larson, Commissioner Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held: 


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated.

There is insufficient evidence that the verbal confrontation that occurred between Ms. Bass and her co-worker amounted to abuse or harassment. Furthermore, Ms. Bass had not presented her employer with a sufficient opportunity to address her issues between her and her co-worker before she made the choice to quit work. Therefore, this Tribunal concludes her reason for quitting work was without good cause.
DECISION

The notice of determination issued in this matter on November 4, 2004, is AFFIRMED. Benefits are denied for the weeks ending October 16, 2004 through November 20, 2004. Ms. Bass’s benefits remain reduced by three times the weekly benefit amount, and she may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 13, 2004.
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Hearing Officer

