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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 04 2202

CLAIMANT:
EMPLOYER:
EDDIE G PASITNAK JR
FLIGHT ALASKA INC

ORDER ALLOWING REOPENING

On the afternoon of December 1, 2004, Mr. Pasitnak submitted a written request to  reopen a hearing scheduled for the morning of December 1, 2004.In the request, Mr. Pasitnak said that he did not attend the hearing because he had lost his instructions for the hearing, and had not realized he was supposed to call in to the Tribunal with a telephone number of where he could be reached at the time of the hearing. 

Not receiving a call from the Tribunal at the time the hearing was scheduled, 

Mr. Pasitnak called into his unemployment insurance call center, and was then transferred him to the Appeal’s Tribunal. However, due to the unavailability of staff at the Tribunal, Mr. Pasitnak had to leave a telephone message rather than speak with the hearing officer. The date and time of the telephone call recorded by the machine was within the time period allotted for the hearing. 

STATUTORY PROVISIONS

AS 23.20.420.  HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.  An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules.  The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153.  HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

CONCLUSION

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

Although unsuccessful, Mr. Pasitnak had made efforts to contact the Tribunal at the time of his hearing. Because the reason Mr. Pasitnak was unable to get through to the hearing officer was beyond his control, his request to reopen his hearing is allowed. 

DECISION

Mr. Pasitnak’s request to reopen the hearing is ALLOWED. A new notice of hearing will be issued. All parties interested in appearing at the hearing should take note of the “Specific Instructions” at the bottom of the notice of hearing and respond accordingly.

Dated and mailed in Juneau, Alaska on December 7, 2004.


Sherry Drake


Hearing Officer
