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STATEMENT OF THE CASE

On November 18, 2004, Ms. Callahan filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Callahan began working for the employer on October 31, 2001. She last worked on October 21, 2004. At that time, she normally worked 30 hours per week and earned $14 per hour as a housekeeper.

Shortly before her separation, Ms. Callahan got into an altercation with a fellow maintenance worker named George.  Ms. Callahan had just finished shampooing some rugs and asked George for assistance in hanging them on the sprinkler pipes to dry, as was her custom.  George proceeded to inform her that hanging the rugs on the pipes was against company safety regulations and she would have to find another way to dry them.  When Ms. Callahan told George she had always done it this way, George told her it was not his job to assist or direct her.  At this point, Ms. Callahan, in her own words, “blew up” at George, which included telling him what she thought of him in a raised voice, and that he was acting like a child.  Ms. Callahan felt free to express herself in this manner to George, because he was a co-worker and as such, she concluded, a type of family.  George complained to Ms. Knasiak, Condo manager, and told her he would quit if he had to continue working with Ms. Callahan.
Ms. Callahan had been warned by Ms. Knasiak that the manner in which she reacted to her co-workers when frustrated was unacceptable.  She received written warnings to that effect (exhibit 4) on July 17, 2002, January 8, 2003, November 25, 2003 and June 21, 2004, with the latter informing her another such temper outburst would lead to her discharge. When Ms. Knasiak learned there had been another outburst, she discharged Ms. Callahan on October 21, 2004 for unacceptable behavior towards her co-workers.

Ms. Callahan blew up because she was frustrated at what she considered to be a lack of appreciation for her efforts and a lack of acknowledgement for her concerns.  She did not like Ms. Knasiak communicating with her in writing instead of in person, in a fair and rational conversation.  Ms. Callahan felt she was an excellent employee and that her worth had been recognized by the board members, who had given her a raise and a vacation.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.PRIVATE 

It is the responsibility of workers to get along with other employees to the best of their

ability. However, because it is unlikely that anyone can have continually smooth

working relationships with everyone, isolated instances of minor verbal disagreements

among employees are not generally misconduct. However, if a worker molests, irritates,

or otherwise annoys fellow employees, after a warning, and such conduct actually

interrupts the efficient operation of the employer's business, the worker has committed

an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)
The loss of temper leading to Ms. Callahan’s dismissal was not an isolated instance of such behavior, but the final of many, and one she had been warned would lead to her discharge.  Although Ms. Callahan may have been frustrated with her co-workers and working conditions, this was not an acceptable manner of dealing with her frustrations and her employer was not being unreasonable in requesting she show some restraint.
Because the employer’s request was reasonable, and Ms. Callahan was warned, her persistence in ultimately dealing with her frustrations by temper outbursts shows a willful and wanton disregard for her employer’s interests.  
It is the conclusion of the Appeal Tribunal that the employer discharged Ms. Callahan for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 9, 2004 is AFFIRMED. Ms. Callahan is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending October 30, 2004 through December 4, 2004. The reduction of Ms. Callahan’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 8, 2004.
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