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CASE HISTORY

Mr. Stoltzfus timely appealed the November 18, 2004 determination that denied unemployment insurance benefits under AS 23.20.378(c). The determination disqualified him on the ground that hefillin "" \d "" was not available for full-time suitable work while attending school. 

Mr. Stoltzfus also timely appealed the November 23, 2004 re-determination that denied a vocational waiver from the availability requirements of AS 23.20.378.

FINDINGS OF FACT

Mr. Stoltzfus is attending school at University of Alaska Anchorage (UAA). He is studying to get a certificate to work in the aviation field as an Airframe and Powerplant Mechanic (A&P Mechanic). He presently is enrolled in eight classes, for a total of 19 credit hours. All of the classes are directly involved in his A&P Mechanic program. He is not working toward a degree and will receive only a certificate after completing his program. He has attended the course since the spring semester 2004. He receives no funding for his schooling, and he is unwilling to drop his fall 2004 semester classes.

Mr. Stoltzfus last worked on October 29, 2004 as a pilot for Northwestern Arctic Air. He was discharged from that job for lack of work. His salary was $4,000 per month.

Mr. Stoltzfus is seeking and willing to accept work as an A&P Mechanic Helper or as a pilot, flying those aircraft with ten-seats or fewer, while attending classes this semester. While attending classes in the spring 2004 semester, he generally worked the 7:00 p.m. to 7:00 a.m. shift for his ten days on duty; he would then have five days off. He is willing to work evening/night hours as he had done with Northwestern Arctic Air until his layoff. 

STATUTORY PROVISIONS

AS 23.20.378 provides in part:

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.



…

(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent.

(2) "school" includes primary schools, secondary schools, and institutions of higher education.

AS 23.20.382 provides in part:PRIVATE 

(a)  
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work….

AS 23.20.520 provides, in part:

(18) “vocational training or retraining course” means a course of vocational or technical training or retraining in schools or classes, including but not limited to, field or laboratory work and related remedial or academic instruction, which is conducted as a program designed to prepare individuals for employment in trades, skills, or crafts; the term "vocational training or retraining course" does not include a program of instruction for an individual, including a transfer credit program of instruction given at a community college, which is intended as credit for a degree from an institution of higher education...

8 AAC 85.356 provides:

A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified; and

(3) the claimant

(A) while working full-time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;

(B) began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C) is willing and able to change the training schedule or leave the training to accept suitable work.

CONCLUSION

The first question to be decided in this case is if Mr. Stoltzfus is pursuing an academic education or if he is enrolled in vocational schooling. This is important, as the eligibility to receive benefits while attending academic schooling is restrictive under 

AS 23.20.378(c). 

Vocational training is defined in the Division’s Benefit Policy Manual as training for employment in trades, skill, or crafts, including training in the processing, machine trades, bench work, structural work, transportation, agriculture, fishery, and forestry occupations. It also must be shown that the course is not intended for credit for a degree from an institution of higher education. BPM, Section AA 40.05. 

In this case, The Tribunal concludes that Mr. Stoltzfus is attending a course of vocational training rather than academic instruction, even though he is attending his course through UAA. He is not pursuing a degree and is specifically taking classes to train for immediate employment in what can only be considered a trade or craft.

The Tribunal holds that Mr. Stoltzfus is involved in schooling and taking classes during times that do allow him to work a full-time schedule of at least one work shift in his field. 

Therefore, he met the general availability for work requirements, and as such, his request for a vocational waiver is moot since he was able and available for full-time work during the weeks of this training.

fillin "" \d ""
DECISION

The November 18, 2004 determination is REVERSED. Mr. Stoltzfus is allowed benefits under AS 23.20.378 beginning with the week ending November 6, 2004 through the week ending December 18, 2004, if he is otherwise eligible.

The fillin "" \d ""

fillin "" \d ""

fillin "" \d ""issue of Mr. Stoltzfus’s eligibility for a vocational waiver under fillin "" \d ""AS 23.20.382 is DISMISSED, as the issue is moot.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 2004.


Diane Reeves


Hearing Officer

