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CASE HISTORY

The employer timely appealed a determination issued on October 28, 2004 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Streiff worked for the employer from 1987 to October 4, 2004 when he was discharged. At the time of his discharge he was working in the employer’s produce department.  

All employees, including Mr. Streiff know they are required to punch in and out for work per company policy. A time-clock is located at the store.  Although Mr. Streiff had requested the weekend off, he was required to work Sunday September 19, 2004.  Mr. Streiff was in the produce section alone. When he got to work, he worked hard to set up the displays, as he wanted to take time off to attend his young son’s football game.

According to Mr. Streiff, he attempted to find Mr. Leavitt, an assistant manager to tell him of his plans to leave. He was unable to find him at the front of the store. He even paged him without success.  Eventually he told Amanda, working at the coffee bar, to watch his department because he was leaving.

Mr. Streiff then departed the store premises at a little after 10 a.m. He left through the liquor store entrance. He failed to clock out. He was gone until about 11:50 a.m. when he returned. He did not punch the clock to come back in because he realized that he had forgotten to punch out.  Mr. Streiff noted that he ordinarily used the liquor store entrance because of its proximity to the produce department.

Mr. Streiff went back to work intending to inform Mr. Leavitt what had occurred. He did not do so.  At some point after his return, Keri Green, the office manager, came into the produce section. Ms. Green had received a call from a cashier about a produce question and did not get a response.  She asked Mr. Streiff where he had been.

Mr. Streiff answered that he had been in the cooler. When Ms. Green indicated she was referring to his earlier whereabouts. Mr. Streiff then replied that maybe he had been on his lunch break.  Mr. Streiff did not inform her that he had been out of the store or had failed to clock out or in. 

At his hearing, Mr. Streiff mentioned that he did not inform Ms. Green he had departed the building because of an incident several months previous. At that time he had informed   Ms. Green that he suddenly had to depart the store due to an emergency. He had not completed his duties in the produce department, and the produce manager had later become upset with him.   

On September 19, Mr. Streiff left for the day at the end of his shift. The next day he was approached by            Mr. Leavitt about his whereabouts the previous day. Mr. Streiff informed him of the events of the day before.  Mr. Streiff noted that on his September 30, 2004 deposit receipt,  two hours had been deducted from his pay for his shortened Sunday work.  

Later in the month the employer made an investigation into the incident. The employer considered Mr. Streiff to have used the liquor store entrance to depart from to hide his departure. He also came back into the store through the main entrance and had the hood to his jacket up. Mr. Streiff was terminated for his failure to punch in and out.  The employer terminated him for his breach of policy. 

Mr. Leavitt acknowledged that Mr. Streiff was a good employee. Mr. Streiff’s job was a union position. He was told by the union there was nothing they could do about his discharge.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The basic facts are not in dispute. Mr. Streiff was discharged because he did not properly punch in and out from his shift. He was well aware of this requirement.  Furthermore, Mr. Streiff did not advise management about the oversight until Mr. Leavitt approached him about the matter. 

On the other hand, Mr. Streiff  asked a co-employee working at the coffee bar to keep an eye on his department. Furthermore, this seems to be an isolated event. 

This Appeal Tribunal does not disagree with an employer’s right to dismiss an employee. Based on the testimony provided in this matter, however, the Tribunal holds that it is credible that Mr. Streiff merely forgot rather than intentionally failed to punch in and out during his shift. This Appeals Tribunal chooses to give Mr. Streiff the benefit of the doubt and holds that his action was, rather, a good-faith error in judgment and not intentional conduct harmful to the employer. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on October 28, 2004 is AFFIRMED. Benefits are allowed for the week ending, October 16, 2004 through the week ending November 20, 2004. His maximum payable benefits are not reduced by three weeks, and Mr. Streiff may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 20, 2004.
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