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CASE HISTORY

Ms. Zywotfillin "" \d "" timely appealed the November 19, 2004, determination that denied benefits under AS 23.20.378. The determination disqualified her on the ground that shefillin "" \d "" was not available for full-time suitable work during a period of travel.


FINDINGS OF FACT

Ms. Zywotfillin "" \d "" established an unemployment insurance claim effective August 22, 2004fillin "" \d "". 

On November 10, 2004 at 1:00 a.m., Ms. Zywot left Anchorage and flew to Phoenix, Arizona. While in Arizona, Ms. Zywot made no work searches. The purpose of her trip was to take a vacation before her new job began on November 22, 2004 in Anchorage. Ms. Zywot’s only intention in traveling was to see the Grand Canyon and get some sun, as she felt she would not have another vacation opportunity for “a year or more.” She was offered her new job on November 5, 2004.

Ms. Zywot arrived back home in Anchorage at 8:30 p.m. on November 18, 2004.

Ms. Zywot feels that she should not be denied benefits for the time during which she traveled, as she already had the job that was due to begin later in the month. She believes that she would not have been offered a two-week job during her travels, considering her job experience and credentials. 

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work…

8 AAC 85.353 provides:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.

(c) A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for 



dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

CONCLUSION

Under Bear, Comm'r Dec. No. 95 2621, January 3, 1996, the Commissioner set a new policy under the availability requirements as follows:


To clarify and provide guidance on this point, the Department establishes the following policy effective immediately:


A claimant is available for work if physically present and otherwise available in the labor market for the majority of the full-time work week. Activities which cause a withdrawal from the labor market for less than the majority of work days in the week will not affect the claimant’s availability, provided the claimant remains willing and able to immediately accept an offer of suitable full-time work. "Immediately" in this sense means within a reasonable report time for the occupation, not necessarily instantaneously.  


Since the customary full-time workweek is five days, the claimant must be physically in the labor market a minimum of three full work days…

During the weeks ending November 13, 2004 and November 20, 2004, Ms. Zywot was not in her local labor market for the majority of either workweek. Therefore, her eligibility for those weeks is tested under the regulation, 8 AAC 85.353, above.

The regulation provides that a claimant must make reasonable efforts to search for work in the area of her travel. Reasonable efforts to search for work means in-person work searches or a visit to the local union hall or job service office. Ms. Zywot made no work searches while in Arizona. Her travel was unrelated to a search for work.  

In Webb, Comm’r Dec. 03 2681, March 11, 2004, the Commissioner held, in part:

Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983. In Henderson v. Employment Security Division, No. 3A-84-28 Civil, IC Unemp. Ins. Rptr. (CCH),¶ 8139 (Ak. Super. Ct) Jan. 7, 1978, the court concluded that the regulation, 8 AAC 85.350, was "reasonable and not arbitrary," and that it was necessary to carry out the purpose of the Employment Security Act. That regulation has since been re-numbered, but the content is essentially the same. The regulation applies to all who file claims based on their Alaska employment… Essentially, the claimant must be travelling to obtain work, or going to an area where he is to begin immediate work, in order to be eligible for benefits during that time of travel.

During the two weeks in question, Ms. Zywot was outside her local labor market and did not make a reasonable effort to find work in the area of her travels. She, therefore, fails to meet the criteria set forth, above, to be considered available while traveling. Despite her feelings that her benefits should not be denied for the weeks under appeal because she already had been offered a job, which was soon to begin in Anchorage, benefits were denied appropriately.

DECISION

The November 19, 2004 fillin "" \d ""determination is AFFIRMEDfillin "" \d "". Benefits are denied for the week ending November 13, 2004 and the week ending November 20, 2004fillin "" \d ""

fillin "" \d "".

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 17, 2004fillin "" \d "".









Diane Reeves, Hearing Officer


