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CASE HISTORY

Mr. McDaniel appealed a November 18, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged Mr. McDaniel for misconduct connected with his work.


FINDINGS OF FACT

Mr. McDaniel worked as an aircraft mechanic beginning August 2002 and last working October 25, 2004. He was assigned to do maintenance work for Japanese Airlines (JAL). This included deicing airplanes. 

In March 2004, Mr. McDaniel had an accident in a vehicle leased by JAL. While driving the vehicle to be serviced outside the airport he slid on an icy street. Mr. McDaniel was given a traffic citation for speeding considering the road conditions. The matter went to trial and he was exonerated of the charge. 

However, Mr. McDaniel was suspended by the employer for causing damage to the vehicle he was driving. Mr. McDaniel, a member of the machinist union, grieved his suspension without success.

The employer has two trucks for deicing airplanes. One of the trucks is known as the elephant truck. 

On his last day of work, Mr. McDaniel was working on one of two, two-man crews operating the trucks deicing airplanes. The crews were notified that one of the two trucks needed servicing, either deicing fluid or gasoline. Mr. McDaniel and the person he was working directly with decided to take their lunch break. About ten minutes into their break the other individual left. Thereafter, Mr. McDaniel returned to where the deicing trucks had been located. 

The deicing truck he had been using was not there. The elephant truck was there. It needed gasoline. He parked the vehicle he had driven to lunch with directly next to the elephant truck, which has an extensible boom with an operating cab from which the deicing takes place. 

Mr. McDaniel had used the elephant truck in the past, but only infrequently. Furthermore the truck had been upgraded and      Mr. McDaniel had not been trained on those modifications.      Mr. McDaniel did not feel competent to operate the deicing equipment from the cab. When he arrived he decided to take the vehicle for the required service. He did not do a complete walk around, but did have to walk from one side of the vehicle to the driver side. He noticed that the boom was lowered and retracted. He did not notice that the operating cab was still deployed up. There was some dispute whether a walk around was standard procedure or not.  

When the cab is retracted it sits over the driver who can look up above him and see that it is lowered, sitting just above him. The push button for lowering the cab is on the back of the truck towards the rear.    

When Mr. McDaniel came to the elephant truck the vehicle was turned off (by another individual who had been operating the deicing equipment). Because it was turned off and the boom was lowered, Mr. McDaniel assumed the cab was also retracted.      Mr. McDaniel drove the vehicle to get serviced, and on his way attempted to go under an overpass. The operations cab clipped a bracket of the bridge causing extensive damage to the vehicle. 

The employer’s policy is that two accidents within a twelve month period results in termination. Mr. McDaniel was terminated for his two accidents.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


In this Appeal Tribunal’s opinion clearly Mr. McDaniel did not intentionally cause the substantial damage to the elephant truck.

The question is whether he violated commonly accepted safety procedures when the accident to the elephant truck occurred. 

It would seem that a complete walk around prior to operating the vehicle would have been good practice. And there is some question in the Tribunal’s mind about the wisdom of using a vehicle you yourself did not feel trained to use.

In the final analysis, however, a contributing factor in the accident was the fact that before Mr. McDaniel drove this vehicle it had been turned off and only half shut down.  

Also, although the accident was not a single incident but rather the second of two accidents occurring in 2004, both of which caused substantial damage, the first accident was six months previous. This Appeal Tribunal will not classify this termination as work-connected misconduct. A disqualification is not in order.

DECISION
The November 18, 2004  determination is REVERSED.  Mr. McDaniel is allowed benefits beginning with the week ending October 30, 2004 through the week ending December 4, 2004. His maximum payable benefits are restored by three weeks, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 20, 2004.







Michael Swanson, Hearing Officer

