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STATEMENT OF THE CASE

On November 29, 2004, Mr. Marsh filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Marsh began working for the employer on March 22, 2004 as a sales person, but later transferred to a position as a service advisor. He last worked on October 25, 2004. At that time, he normally worked up to 60 hours per week at a salary of $3,000 per month, plus commission.

When Mr. Marsh received his paycheck on September 24, 2004 he noticed that he had not been paid for three vacation days he had taken in August.  The employer’s policy was that employees were eligible to receive one week paid vacation after one year of employment.  Mr. Marsh had not been employed for one year at the time he took his vacation.

Mr. Marsh had been informed that his pay rate would change effective October 1, 2004 and signed a written agreement to that effect.  He had been guaranteed $5,000 per month when he originally transferred to the service department, with an opportunity to earn extra income with spiffs and it was changed to $3,000 guaranteed per month plus commission.  Mr. Marsh believed the new contract equitable.
When Mr. Marsh received his paycheck on October 25, 2004 it was $750 short of what he thought it would be, which he attributed to the service department being short staffed that month.  Because Mr. Marsh’s paycheck was less than expected, and because he had worked overtime due to being short staffed, he sought compensation for his overtime.  The employer declined on the basis it was not in the new contract.  Mr. Marsh then sought compensation for the vacation days he had taken in August and was again declined due to his employment contract covering that time period.

Mr. Marsh was so upset at his loss of income for the month that he went home sick on October 25 and sought treatment from a psychologist listed in the company’s wellness policy book.  As a result of the meeting, the psychologist issued a recommendation that Mr. Marsh only work 20 hours per week for the next three weeks due to work induced stress.  The recommendation was limited to his current position as service advisor and did not limit his ability to work in another position or with another employer.
On October 26, Mr. Marsh faxed a memo to Mr. Dollar, who was the chief manager of the company.  He complained about his loss of income under the new pay policy for the month of October and expressed his concerns that the loss would be ongoing due to the department being short staffed.  He also stated he thought it was unfair that he would not be paid for vacation days or overtime and requested an hourly rate of pay be determined.  He informed Mr. Dollar of his psychologist’s recommendation he work part-time and respectfully requested a response.  Mr. Marsh followed this memo with a telephone call to Mr. Lamouria, his direct supervisor, who informed Mr. Marsh that approval for a change in his pay policy and work schedule was outside of his authority.
Mr. Marsh telephoned Mr. Weinstein, who was the store manager, on October 28 and left a message for a return call.  When Mr. Marsh had not heard from anyone by October 29, he sent Mr. Dollar an email with another request for consideration of his memo, stating he did not understand his current pay policy, was making decisions regarding his future with the company, and reiterated his confinement to part-time work for the next three weeks.  On November 1 Mr. Marsh telephoned the human resource department and was told Mr. Weinstein was handling the situation.
On November 2, Mr. Marsh had an in-person meeting with the store manager, Mr. Weinstein.  Mr. Weinstein was distressed that Mr. Marsh still did not understand the new pay policy.  He informed Mr. Marsh that it would remain in effect as previously agreed upon and that he always had the option of quitting.  He went on to say that he was still looking into the possibility of part-time employment with the corporate office, but did not know how long it would take to get a decision.  He also expressed his concern that Mr. Marsh may not be fit to return to work yet and may negatively impact other employees.  
At this point, Mr. Marsh, desperate for an income and not knowing how long it would take to have his part-time schedule approved, gave his notice of resignation, effective immediately.  Mr. Weinstein responded by saying Mr. Marsh was a good worker and he did not want to lose him as an employee.  Mr. Weinstein offered Mr. Marsh his original position in sales but Mr. Marsh turned it down as more hours for less pay.  Mr. Marsh did not request to return to work in his current position on a full-time basis, but had it been offered he would have come back because he needed the money.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A worker has good cause for voluntarily leaving work if the reduction of the worker's wage is 20% or more.  If the reduction is between 10% and 20%, then there must be some other factors involved to be good cause.  If the wage reduction is 10% or less, then the worker does not have good cause for voluntarily leaving work.  (Gay v. State of Alaska, Superior Court, 4FA-88-509 Civil, 1C Unemp. Ins. Rptr. (CCH) AK ¶8149, January 25, 1989.)
The Tribunal does not know exactly how the two contracts compare financially because they involve commission sales, but Mr. Marsh believed it to be comparable when he signed the letter of agreement.  There is evidence within the record that would indicate the first month may have been unusually low due to the short staffing, a situation that could foreseeable have been rectified.   There is not any evidence within the record to lead to a conclusion that the employer was going against a law by not paying vacation or overtime, as vacation was not paid before one year of employment and there was no mention of mandatory overtime, payment of overtime, or an hourly compensation rate in the guaranteed payment of commission policy.  It may have been the very structure of Mr. Marsh’s payment plan that prolonged a decision from the corporate office in determining whether to allow part-time leave in lieu of straight medical leave. 
Regardless of the change in payment plan, Mr. Marsh did not quit at the time that he did due to the change in how he was paid, but the fact he had gone eight days without an income and felt he was not in a financial position to wait until he was approved for part-time employment. However, Mr. Marsh did not need to quit his job to obtain an immediate income.  His employer offered him a position he had worked in previously, and although not as desirable as his current position, could have provided an income until he was released to return to work in the service department, which, at the time he quit, was only a matter of two weeks.  Furthermore, Mr. Marsh testified that he would have been willing to return to work immediately and full-time had his employer offered him the opportunity to do so.   That was a reasonable alternative that could have easily been initiated by Mr. Marsh since he felt up to it, as it was his insistence on part-time work that was stalling his reemployment.
Because Mr. Marsh’s new payment plan has not been shown to be over 20% less favorable than his former plan, and because he did not exhaust all alternatives available to him before quitting, such as accepting a transfer to his former position permanently or until he could return full-time, or until he could understand his new payment policy and/or give it sufficient chance, he did not have good cause to quit his job.

It is the conclusion of the Appeal Tribunal that Mr. Marsh voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on November 24, 2004 is AFFIRMED. Mr. Marsh is denied benefits for the weeks ending November 6, 2004 through December 11, 2004. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 16, 2004.


Janne Carran

Hearing Officer
