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CASE HISTORY

The employer timely appealed the November 18, 2004 determination that held the disqualifying provisions of AS 23.20.379 do not apply to the claimant’s separation from work. The issue is whether the claimant was discharged for misconduct in connection with the work.

FINDINGS OF FACT

Ms. Mitchell worked for the employer for approximately three to four months. Her last day of work was on November 5, 2004. Ms. Mitchell worked as a clerk in the employer’s video and liquor stores, earning $7.15 per hour. Her job duties involved cashiering, stocking and some cleaning. She worked the 4:30 p.m. to 11:00 p.m. or midnight shift.

On November 6, Ms. Mitchell’s father called her at approximately noon from the gas station to tell her that the fan belt on her truck had broken. He asked her to call the auto parts store, which she did, to find out when he could get a new fan belt. Ms. Mitchell discovered that the required part was not in stock but that it could be ordered to arrive at the earliest on November 9, 2004.

The employer’s notification policy is for an employee to call in three to four hours before the shift if she is to be absent that day. 

At approximately 12:30 p.m. on November 6, Ms. Mitchell called Ms. Heise, her store manager, and left a message on her home phone. Ms. Mitchell’s message was that she could not be at work that day or the next three days because the fan belt on her truck could not be repaired until Tuesday (November 9). She also called the store clerk, whom she was to relieve, to tell him of the problem and to ask Ms. Heise to call her. 

On November 6 at approximately 4:30 p.m., Ms. Heise and Ms. Mitchell spoke. 

Ms. Heise told Ms. Mitchell that if she could not show up for work for four days, her employment was terminated. Ms. Mitchell told her she had no way to get to work until her truck was repaired.

Ms. Mitchell lives 30 miles from the workplace. She had no way to get to work other than to drive her truck, which had been reliable to that point. There is no public transportation in the area where she lives. The only cab company she knows about stops 4.5 miles from her home only on certain days and would have charged her $35 for a ride to the Wasilla. She has no relatives or friends with vehicles with whom she could have obtained a ride to work during her four-day absence. 

While Ms. Mitchell was not specifically warned for prior absences, she was told on being hired that with regard to her attendance, she had to be dependable.

After being dismissed on November 6, Ms. Mitchell was able to contact a friend who picked up and delivered the needed part. Ms. Mitchell’s father, who is a mechanic, repaired the truck on November 7. Ms. Mitchell did not tell Ms. Heise about the possibility of the truck repair sooner than the four days, as she was dismissed before she found out her friend could actually run that errand for her.

PROVISIONS OF LAW

AS 23.20.379 provides in part: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” (Tolle, 9225438, June 18, 1992.)

Ms. Mitchell did have a compelling reason for not being at work on November 6, 2004. Her transportation to work was inoperable. Public transportation and rides with family or friends were not options for her to use in getting to work. Walking to work was not a viable option, considering that she lived 30 miles from her job. Additionally, Ms. Mitchell did notify her employer of her need to be gone from the workplace for the four days it would take for the truck repair to be completed. 

The Tribunal does not dispute the right of an employer to dismiss a worker who cannot be at work as scheduled. However, had the employer been a little more patient, she may have been able to retain Ms. Mitchell’s services as an employee, given that 

Ms. Mitchell was able to have her vehicle repaired sooner than expected. 

Based on the holding that Ms. Mitchell had a compelling reason for her absence and that she had reasonably notified her employer of her circumstances, there is no misconduct in this work separation.  

DECISION

The November 18, 2004 determination is AFFIRMED. Benefits are allowed for the week ending November 13, 2004 through the week ending December 18, 2004, if she is filing and is otherwise eligible. Her maximum benefit entitlement is not reduced by three weeks, and she may yet be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 

30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 22, 2004.







Diane Reeves, Hearing Officer

