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CASE HISTORY

Mr. McCommon appealed a November 24, 2004 determination that denies benefits under AS 23.20.379. The issue was whether the employer discharged him for misconduct connected with his work. 


FINDINGS OF FACT
Mr. McCommon worked for this employer from July 10, 2004 to October 11, 2004. Mr. McCommon worked as a haul truck driver.

A few days before the end of his employment Mr. McCommon complained to management about mine conditions and requested a meeting with the human resources department. Specifically,     Mr. McCommon objected to removal of the break shed where fresh drinking water was available.

Mr. McCommon was called during working hours to take a random drug test. He was taken to the common bathroom area by his immediate supervisor. He then was accompanied into the bathroom by the company security guard. 

A few days later, Mr. McCommon was called into the human resources office and then into the conference room where he received a telephone call from the medical review officer (MRO) for the drug testing facility, Worksafe. He was informed that he had tested positive for marijuana. 

That information was then passed on to Ms. Sandel, the human resources manager for the company. Company policy requires that individuals testing positive for such a drug be dismissed.    Mr. McCommon wanted to take a second test but was advised that only the original sample could be retested. He declined.      Mr. McCommon was terminated.

Mr. McCommon believed that the test results were in error because of the uncleanliness of the facility he was required to use when giving a test sample. He mentioned that the security guard had to put his paperwork down in a puddle of water left by a crew that had “come through” and used the facilities. He did mention his concern to the MRO. Mr. McCommon had no other explanation for his test results or how the bathroom conditions influenced the results.

Mr. McCommon also raised the possibility that he was tested in the first place, and the results positive because he had complained about mine safety conditions. He has not pursued his complaints, for example with the State of Alaska, because he no longer works at the mine. He mentioned that mine workers still could not get fresh drinking water. 

Exhibit 6 pages 5-12 is a copy of the employer drug testing policy. The hearing officer concludes that it conforms with the provisions of AS 23.20.620.


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(f) In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3)
“misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.

AS 23.10.620. Employer Policy.

a) Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing. 

(b) The written policy on drug and alcohol testing must include, at a minimum, 

(1) a statement of the employer's policy respecting drug and alcohol use by employees; 

(2) a description of those employees or prospective employees who are subject to testing; 

(3) the circumstances under which testing may be required; 

(4) the substances as to which testing may be required; 

(5) a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d); 

(6) the consequences of a refusal to participate in the testing; 

(7) any adverse personnel action that may be taken based on the testing procedure or results; 

(8) the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test; 

(9) the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action; 

(10) a statement of the employer's policy regarding the confidentiality of the test results. 

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.


In Smith Comm’r Dec. 00 2523, June 21, 2001, the Commissioner of Labor and Workforce Development held:

The Tribunal concluded that the provisions of        AS 23.20.379(f) do not apply to this case because the employer's drug policy (exhibit 13) did not conform to all the necessary items in AS 23.10.620. We agree with that assessment. The policy is deficient in at least four of the requirements found in that statute. Misconduct cannot be found under AS 23.20.379(f).

Because there is no supporting evidence that the claimant was working under the influence of drugs, or that her injury resulted from such use, we cannot support the Tribunal's conclusion that she was fired for misconduct. Section (f) of the statute is not applicable because the drug policy of the employer does not comply with AS 23.10.620 as required. 

AS 23.20.379(f) specifically sets the standard for a claimant's violation of drug policy that may lead to disqualification for misconduct. If that standard is not met, and the claimant was fired for violating the employer's drug policy, as was this claimant, the other sections of that same statute cannot be used to find misconduct. Therefore, in spite of the fact that the claimant knew she would test positive for use of marijuana, we must hold she was fired for reasons other than misconduct connected with her work.

The employer terminated Mr. McCommon for a positive drug test result. The employer’s drug-testing policy was introduced into evidence. It conforms to the provisions of AS 23.20.620.       Mr. McCommon believed his random testing and positive results were because of his mine safety complaint. He had no other evidence to support this allegation.

He also alleged the unsanitary conditions of the bathroom where the sample was given may have influenced the result. Again there was no evidence to support this conclusion.  

Testing positive for marijuana was cause for discharge under the employer’s drug and alcohol policy. That policy is reasonable and comports with Alaska law. 

Therefore, since Mr. McCommon tested positive for an impermissible drug and applying the above-mentioned Commissioner’s decisions to this case this Appeal Tribunal holds he was terminated for work-connected misconduct. 

DECISION
The determination dated November 24, 2004 is AFFIRMED.        Mr. McCommon remains denied benefits beginning with the week ending October 23, 2004 through the week ending November 27, 2004. His maximum payable benefits are restored by three times his weekly benefit amount and he may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 27, 2004.
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Hearing Officer

