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CASE HISTORY

The claimant timely appealed the November 24, 2004 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

Ms. Tingle worked for the employer as a full-time Registered Nurse (RN) III in the endoscopy unit. She was hired on November 17, 2003 and last worked for the employer on September 30, 2004. Ms. Tingle was paid at a rate of $32 per hour. Her employment was terminated on September 30, 2004.

During the hearing, the employer’s representative, Ms. Kinzie, who is the Human Resources Manager of Employee Relations, read from a statement provided by the worker involved in the final incident for which Ms. Tingle’s employment was terminated. She also made statements about what happened from her recollections of conversations with others who were actually involved in the incidents with Ms. Tingle. The statements allege that Ms. Tingle displayed numerous instances of inappropriate workplace behavior, such as disagreeing with, being disruptive with, and disrespectful to coworkers and supervisors. Ms. Kinzie was not present during any of the incidents of alleged wrongdoing. 

On September 23, 2004 Ms. Tingle is alleged to have yelled at, become upset with, become sarcastic with, and chastised a Patient Services Assistant (PSA) in front of a patient and the patient’s family. The PSA felt that Ms. Tingle was “picking a fight” with her. The Director of Surgical Support (Director), to whom the PSA complained verbally, asked the PSA to make a written statement of the event. The Director felt that since the PSA, who was considered to be a subservient person, complained, things with 

Ms. Tingle were not  “getting any better.”

Ms. Tingle denies any wrongdoing during the September 23, 2004 incident. She has a personal relationship with the PSA outside the workplace, and characterized the PSA as “not subservient.” On that day, Ms. Tingle gave a directive to the PSA to place the electrodes on a patient in a certain way in order to obtain the best read-out on one of the monitors. The PSA questioned Ms. Tingle’s directive, and after hearing Ms. Tingle’s response, told Ms. Tingle that she felt she was just chastised. Ms. Tingle apologized and explained the situation to the PSA. After the apology, Ms. Tingle felt the incident was over. Ms. Tingle did not yell at the PSA and was not upset with the PSA. It is Ms. Tingle’s belief that the RN is ultimately responsible for the set-up of the patient’s room and for the patient’s care, and she expects her directives to be followed for that reason.

As the various informal verbal discussions and mediations or ”commitment” sessions that were held with Ms. Tingle by her supervisor, another HR representative and the Director, appeared to have failed to change Ms. Tingle’s behaviors, Ms. Tingle was given a formal warning (exhibit 4, page 6 of 24) on August 30, 2004. Ms. Tingle felt “targeted and harassed.” She was given no clear direction regarding how she was supposed to change her behavior. The supervisor told Ms. Tingle that she “just needed to change.”

There was an incident on August 27, which led directly to the issuance of the August 27 warning. The incident had to do with another RN disagreeing with Ms. Tingle about when lunch breaks were to be taken. Ms. Tingle asked the other RN to relieve her for lunch at 11:20 a.m., as Ms. Tingle was on the 7:30 a.m. starting shift that day. The RN responded with an argument. When Ms. Tingle and the RN took the problem to their supervisor; the supervisor “sided with” the RN against Ms. Tingle. Ms. Tingle was written up as having an “attitude.” Ms. Tingle testified she was defending herself and that her behavior was construed as “confrontational” that day by her supervisor. 

One of the RNs, Ms. Lee-Howard, who worked on the same team with Ms. Tingle, witnessed the August 27 incident. Ms. Lee-Howard testified that the RN in question that day was “confrontational and difficult to work with.” Ms. Lee-Howard did not witness Ms. Tingle being confrontational with any of the staff at any time.

The result of the final complaint and subsequent investigation was that the employer felt it was not a salvageable employee-employer relationship. On September 30, 2004, Ms. Tingle’s employment was terminated for continuing unprofessional behavior and attitude after warnings. Ms. Kinzie was not present at the termination meeting.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

As in Mendonsa, above, the employer in the instant case did not bring forth witnesses with any direct knowledge of critical events. It appears from the testimony provided that there were frustrations on both sides during Ms. Tingle’s employment. Were any of Ms. Tingle’s actions proven as “willful” against the best interests of the employer? The Tribunal does not believe so. Ms. Tingle’s sworn statement is that she was simply defending herself against coworkers who were confrontational or uncooperative. She was apparently attempting to learn to fit in under what seemed to be trying conditions for her and for the team on which she worked.  

It is the holding of the Tribunal that the employer did not meet its burden in establishing that the termination occurred due to work-connected misconduct. Therefore, the Tribunal concludes that Ms. Tingle’s employment was terminated for reasons other than misconduct. Consequently, the disqualifying provisions of 

AS 23.20.379 do not apply.

DECISION
The determination issued on November 24, 2004 is REVERSED. Benefits are allowed for the week ending October 9, 2004 through the week ending November 13, 2004, if Ms. Tingle was filing and was otherwise eligible. Ms. Tingle’s maximum benefit entitlement is not reduced by three weeks. Further, she may yet be eligible for the receipt of future extended benefits.



APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 27, 2004.
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