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STATEMENT OF THE CASE

On December 6, 2004, Mr. James filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. James began working for the employer on July 1, 1992. He last worked on November 8, 2004. At that time, he normally worked 50 hours per week at a salary of $3,400.00 per month as a manager.

Mr. James quit his job on November 8, 2004 because the employer had eliminated all overtime and dental coverage and Mr. James had received two written reprimands from the CEO.  The dental coverage had been cut effective January 31, 2003 and the cut in overtime for Mr. James amounted to approximately $10,000 in annual income. 

Mr. James was finding it difficult to get his work done without working overtime.  The reprimands from the CEO at first implied, and then suggested, Mr. James would be discharged if he did not get certain tasks accomplished and if he did not cut back on his overtime completely.  When Mr. James complained to the CEO about having to man a station by himself and the difficulty of manning it with equipment that also needed fixing, the CEO told him that every employee needed to sacrifice to see the Corporation through its current financial difficulties and the goal was to be able to gradually return to the status quo.  Mr. James was never required to work overtime without compensation.
Mr. James does not take exception to the determination under appeal in which it was concluded he did not have good cause to quit his job.  He does take exception to two parts of the three part penalty imposed as a consequence thereof: the reduction of his overall benefits by three times his weekly benefit amount and his ineligibility for extended benefits.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

However, this Tribunal does not have any jurisdiction to hold contrary to the clear wordage of the law.  Scott, Comm'r Dec. 87H-EB-162, June 18, 1987. 
A worker has good cause for voluntarily leaving work if the reduction of the worker's wage is 20% or more.  If the reduction is between 10% and 20%, then there must be some other factors involved to be good cause.  If the wage reduction is 10% or less, then the worker does not have good cause for voluntarily leaving work.  (Gay v. State of Alaska, Superior Court, 4FA-88-509 Civil, 1C Unemp. Ins. Rptr. (CCH) AK ¶8149, January 25, 1989.)

"[I]t is the employer's right to establish the methods and quality of work."  In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.

In Beal, Comm’r Dec. 96 2871, February 18, 1998, the Commissioner denied benefits holding the claimant voluntarily left work without good cause. The Commissioner held, in part:  On appeal to the Department, the claimant . . . asserts that the Tribunal wrongly concluded that the changes in the claimant's working conditions were for business reasons and that he failed to follow alternatives prior to quitting, such as filing a grievance.

At the hearing the claimant contended he quit because he felt his supervisor wanted to fire him and also because of the supervisor's abusive treatment. The witness who was unavailable was to testify he was told by the supervisor that he wanted to fire the claimant.  We have previously held that a claimant who quits a job in anticipation of being fired does so without good cause. Pence, Comm'r Review 9324931, February 9, 1994 and Brown, Comm'r Review 9225776, June 24, 1992. A worker does have good cause for voluntarily leaving work because of a supervisor's actions if that supervisor follows a course of conduct amounting to hostility, abuse or unreasonable discrimination. Hlawek, Comm'r Review 9213608, April 16, 1992. In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work. Craig, Commissioner Review 86H-UI-067, June 11, 1986.
Because the Tribunal does not have any jurisdiction to hold contrary to the clear wordage of the law, and because the law clearly states a three part penalty is in order for voluntarily quitting a job without good cause, the only way Mr. James can avoid the penalty is to establish good cause for having quit his job.

Although a worker may have good cause to quit if his salary is cut at least 20%, overtime wages are not figured in that calculation.  Because Mr. James’ regular wage was not cut, he does not have good cause for quitting for that reason. 

Mr. James’ dental insurance had been cut at least eight months before he quit his job.  Because the cut happened so far from his making it a factor in his decision to quit, he is considered to have accepted the new terms in his employment and does not have good cause to quit for that reason. 

Mr. James also quit because of what he considers to be threatening letters from the CEO.  There is evidence within the record to indicate the Corporation was experiencing financial difficulties and had to make adjustments accordingly.  Because it is up to the employer to determine the method and quality of work, the CEO was not out of order in continuing to insist Mr. James abide by the new policy of no overtime, and that he do the best job he could within normal working hours.  Furthermore, quitting a job out of fear of being fired is without good cause.  There is no indication that the CEO’s behavior amounted to a course of conduct that was abusive, hostile, or demonstrating unreasonable discrimination.  All employees were required to cut overtime and work towards helping the company get through its financial crisis.

Because none of the reasons for which Mr. James quit his job establish good cause, he did not have good cause to quit his job.  Because good cause has not been established, the penalties and disqualifications are in order. 

It is the conclusion of the Appeal Tribunal that Mr. James voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on November 30, 2004 is AFFIRMED. Mr. James is denied benefits for the weeks ending November 13, 2004 through December 18, 2004. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 29, 2004.


Janne Carran

Hearing Officer
