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CASE HISTORY

Ms. Peterson filed an appeal from a November 18, 2004 determination that denied her benefits based upon AS 23.20.379. The issue is whether the employer discharged Ms. Peterson for work-connected misconduct. 


FINDINGS OF FACT
Ms. Peterson began work for this employer in August 2004. Her last day of work was September 30, 2004. Ms. Peterson worked as a barista.  

Ms. Peterson had a personality conflict with another employee. On Ms. Peterson’s last day of employment the owner, Ms. Todd, the co-worker, and Ms. Peterson met to air their differences.

The coworker complained that Ms. Peterson was not on time, didn’t do her fair share of the work, and was rude to customers. Ms. Peterson did not agree. Ms. Todd wanted the parties to be on time and get along. They agreed.

At her hearing, Ms. Peterson noted that neither the manager, Shelly, nor the owner had ever mentioned that she was rude. She admitted the owner did tell her she needed to smile more.

After the meeting the owner left. At some point, Ms. Peterson was opening boxes of perishable products the store had received. She and the coworker had another confrontation. The coworker asked her if she was f__king stupid, or if she was f__king dense, and she should leave. 

Ms. Peterson got her coat, left a message on the owner’s cell phone, and left the store. 
The owner later came into the store to cover Ms. Peterson’s shift. She received many customer complaints about Ms. Peterson being rude. She was surprised about the number of complaints and decided to dismiss Ms. Peterson. 

Ms. Peterson noted that she believed that many of the female customers had a problem with the female baristas at the store and only wanted to have the one male barista wait on them.

The employer pointed out that Ms. Peterson had initially informed the Employment Security Division (ESD) when applying for benefits that she had been laid off from her work. The employer testified strongly that Ms. Peterson had been clearly informed that she was terminated because of customer complaints about her rudeness. 

Ms. Peterson also was told business was slow. Ms. Peterson testified that she did not believe that the complaints were true, and therefore she informed the ESD that business was slow. She did not feel it was necessary to further explain her separation.  

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

….  

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

First, this Appeal Tribunal concurs with the employer that        Ms. Peterson was not forthright when first explaining her separation from the employer. Her credibility is certainly put into question.  
However, this Appeal Tribunal also believes that her dispute with her coworker which led to her leaving the premises was not itself misconduct. His manner of addressing his complaints about her was out of line. 

And the rude behavior she was terminated for is not substantiated by firsthand testimony. The only direct testimony about that is her own, and she denies it. The employer has not met its burden of proof, in spite of Ms. Peterson’s own gap in credibility. 

This Tribunal holds the circumstances of this case do not show a willful disregard of the employer’s best interest. A disqualification is not in order.

DECISION
The notice of determination issued in this matter on November 18, 2004 is REVERSED. Ms. Peterson is allowed unemployment insurance benefits under AS 23.20.379. Benefits are allowed for the weeks ending October 2, 2004 through November 6, 2004. Ms. Peterson’s benefit amount is restored by three times her weekly benefit amount. The determination will not interfere with her eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 3, 2004. 
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Hearing Officer

