FOREMAN-DAWSON, Andrea N.

Docket 04 2381

Page 4 of 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket Number: 04 2381
    Hearing Date: January 4, 2005

CLAIMANT
EMPLOYER
ANDREA N FOREMAN-DAWSON
REALTY EXECUTIVES ALASKA INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Andrea N. Foreman-Dawson
David Dennis

ESD APPEARANCES
None

CASE HISTORY

Ms. Foreman-Dawson timely appealed the December 8, 2004 determination that denied benefits under AS 23.20.379. The determination held Ms. Foreman-Dawson was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. Foreman-Dawson was employed at Tony Roma’s from March 12, 2004 to November 17, 2004. Her last day of work was November 16, 2004. She worked full-time as a server and trainer, earning $7.15 per hour plus tips as a server and $8 or $9 per hour as a trainer. Ms. Foreman-Dawson was dismissed from her job on November 17, 2004.

On November 16, 2004, Ms. Foreman-Dawson and a coworker got into a verbal altercation over Ms. Foreman-Dawson’s personal food order after the coworker kept following her around and kept asking her about the order. The coworker finally threw her bowl of food on the bar. Ms. Foreman-Dawson continued to do her work. She and the coworker then returned to the kitchen where the altercation continued. The coworker called Ms. Foreman-Dawson a “F---ing B—ch” and “Bitch.” 

Mr. Dennis, the restaurant manager, heard only the portion of the argument that occurred in the kitchen area. He believes that both parties called one another names, but he was unsure of what names each one used.

During the altercation in the kitchen, Ms. Foreman-Dawson recalled she asked Mr. Dennis, the manager, to speak to the coworker, although Mr. Dennis does not recall being asked for assistance. It was noisy and hard-to-hear in the kitchen area, because of the loudness of the music and dishwasher. Mr. Dennis recalls twice telling the two of them to get back to work. Ms. Foreman-Dawson does not recall hearing this instruction from Mr. Dennis, but she had already decided to separate herself from the situation by going home, as she felt angered and threatened by the coworker’s words and actions of “getting in [her] face.” When the altercation still continued, Mr. Dennis loudly yelled at them to get back to work. When the verbal exchange between Ms. Foreman-Dawson and the coworker did not stop, Mr. Dennis asked both of them if he had to send them home. At that point, Ms. Foreman-Dawson, feeling that Mr. Dennis was not going to resolve the problem, told Mr. Dennis she was leaving. 

Mr. Dennis did not know whether the verbal exchange between Ms. Foreman-Dawson and the coworker was overheard by any guests.

After Ms. Foreman-Dawson left work approximately 30 minutes into her shift on November 16, the coworker was dismissed for his part in the altercation. The next day, Ms. Foreman-Dawson’s was dismissed for the same reason.

Ms. Foreman-Dawson was not previously warned about participating in an argument with a coworker; however, she was cautioned about being “stern” or “firm” during her training of the workers.

Throughout the hearing, Mr. Dennis’s recollection of events was sketchy; the recollection of Ms. Foreman-Dawson was specific on most points. 

PROVISIONS OF LAW

AS 23.20.379. Discharge for misconduct.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown. To establish misconduct, evidence must be presented to show Ms. Foreman-Dawson knowingly acted in opposition to the employer’s interests.

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)
Based on the evidence presented, Ms. Foreman-Dawson, while participating in the verbal altercation which led to her dismissal, did not provoke the incident but simply defended herself before deciding to leave the workplace. Considering that she had not been warned about such behavior in the past, the Tribunal concludes that her actions on November 16 were an isolated instance of poor judgement. As noted in the regulation, 8 AAC 85.095 above, an isolated instance of poor judgement is not misconduct. Accordingly, work-connected misconduct in this matter has not been shown.

DECISION

The December 8, 2004 determination is REVERSED. Benefits are allowed for the weeks ending November 20, 2004 through December 25, 2004 pursuant to AS 23.20.379. Ms. Foreman-Dawson’s maximum benefit entitlement is not reduced by three weeks. Further, she may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 7, 2004.

Diane Reeves, Hearing Officer

